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SMALL SCALE HYDROELECTRIC DEVELOPMENT 
AND FEDERAL ENVIRONMENTAL LAW: 
A GUIDE FOR THE PRIVATE DEVELOPER 
Stephen H. Burke* 
I. INTRODUCTION 
In recent years, the precarious position of the United States with 
respect to its major energy source-petroleum-has become increas-
ingly apparent. Since 1950, annual United States consumption of 
petroleum has grown by approximately 1.5 billion barrels every 
decade.1 In 1950, the United States consumed 2.4 billion barrels of 
oi1.2 By 1978 that figure had risen to 6.7 billion barrels.3 Imported 
oil, which accounted for only 13 percent of the oil budget in 1950, 
now represents nearly 50 percent of the national oil supply4 and 
costs approximately $90 billion per year.5 In some regions, the prob-
lem is much worse-New England depends on petroleum for about 
80 percent of its energy and must import about three-fourths of it.6 
In the face of rising prices and political instability in source coun-
tries, reducing oil consumption has become a national mania. 
Development of the hydroelectric potential of the nation's water-
ways may provide a partial solution to the oil dependency problem. It 
has been suggested that hydroelectric power could substitute for as 
much as 2.4 billion barrels of oil per year, or 6.7 million barrels per 
• Staff Member, BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW. 





5. R. Corso, Director, Div. of Hydropower Licensing, Federal Energy Regulatory Comm'n, 
Hydropower Development (speech before the American Society of Civil Engineers, Aug. 8, 
1980). 
6. NEW ENGLAND RIVER BASINS COMMISSION, REGIONAL REPORTS: HYDROPOWER IN NEW 
ENGLAND: NEW LEASE ON AN OLD STANDBY 1 (1979). 
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day, reducing our annual expenditure on foreign oil by as much as 
$59 billion. 7 
Because of hydroelectric energy's substantial potential for reduc-
ing oil dependency, interest in hydroelectric development has grown 
significantly over the past several years. The Federal Energy 
Regulatory Commission (FERC) currently has before it over 350 
private projects in various stages of study, planning, and construc-
tion.8 This interest in hydroelectric power reflects its advantages as 
an energy source. Generation and transmission facilities have been 
improved to the point where the overall efficiency of a hydroelectric 
project approaches 90 percent-better than twice that of a thermo-
electric generating facility. 9 The power source is renewable, and its 
availability does not depend on worldwide economic and political 
trends. Finally, using the energy of falling water rather than hydro-
carbon combustion or nuclear decay allows the producer to circum-
vent some of the environmental problems associated with fossil-fuel 
and nuclear facilities. 
Nevertheless, it would be unwise and unrealistic to treat hydro-
electric development as a panacea for the nation's energy woes. Not 
only will hydroelectric power not replace even the imported segment 
of our energy budget, it has significant environmental impacts of its 
own.10 Where water is impounded in a reservoir behind a dam, 
flooding may occur in areas of historic or recreational importance, or 
the impoundment may have adverse effects on the fish and wildlife 
of the region by altering or eradicating important habitat areas. The 
very presence of a dam will effect movement of migratory fish. 11 
Changes in stream flow characteristics may alter the oxygen content 
of the water or the physical characteristics of the stream bed below 
the dam. While some recreational uses of a river, such as white-
7. R. Corso, supra note 5. 
8. [d. 
9. [d. 
10. For a discussion of the impacts of hydroelectric development on the environment, see 
UNITED STATES FISH AND WILDLIFE SERVICE, DEP'T OF THE INTERIOR, REVIEW OF HYDROELEC· 
TRIC POWER PROJECTS LICENSED BY THE FEDERAL POWER COMM'N (1977). See also A. EIPPER, 
HYDROPOWER EXPANSION IN NEW ENGLAND: THE FISH AND WILDLIFE SERVICE DILEMMA (1979); 
and S. HILDEBRAND, POT"NTIAL ENVIRONMENTAL IMPACTS OF HYDROELECTRIC DEVELOPMENT: 
AN OVERVIEW (Oak Ridge National Laboratory, Environmental Sciences Division, Pub. No. 
1354 (1979» (paper presented at the Engineering Foundation Conference, Hydropower: A Na-
tional Energy Resource, Mar. 1979). 
11. For purposes of this article, the term "migratory fish" includes anadramous species 
(which spawn in fresh water and live their adult lives in the marine environment), catadramous 
species (which spawn in the marine environment and live in fresh water as adults), and any 
other species which migrate through hydropower sites. 
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water rafting, may be foreclosed by hydroelectric development, in-
creased use of a reservoir area for other recreational purposes can 
adversely affect the native wildlife population. 
In recent years, congressional concern with the decreasing quality 
and quantity of our environmental resources has led to the passage 
of a significant body of federal legislation aimed at controlling devel-
opments which would adversely affect these resources. 12 For exam-
ple, the protection of endangered species of fish, wildlife, and 
plants;13 the preservation of the recreational potential of wild and 
scenic rivers;14 and the conservation of wilderness areasI5 have all 
been identified as national priorities by Congress. Because of the en-
vironmental impacts associated with hydroelectric projects, a 
substantial portion of this body of law directly affects the develop-
ment of the hydroelectric potential of the nation's waterways. 
This article provides a general guide to the major federal en-
vironmental laws affecting the planning and construction of 
hydroelectric facilities and shows how the federal licensing process 
has been affected by these laws. Each statute is described in suffi-
cient detail to familiarize the reader with the scope and purpose of 
the law and to allow him to predict generally its impact on a par-
ticular proposal. It is hoped that this will consolidate and simplify the 
morass of environmental requirements created by Congress in re-
cent years.16 
The article is divided for convenience into three broad areas: 
disclosure and consideration of environmental impacts; federal 
resource management; and compliance with licensing procedures. 
First, legislation is described which requires federal regulatory 
agencies to evaluate the general and resource-specific environmental 
impacts of proposed hydroelectric facilities before authorizing their 
construction. Next, federal resource management legislation is 
discussed. Federal resource management programs provide for the 
12. See generally W. RODGERS, HANDBOOK ON ENVIRONMENTAL LAW (1977); and E. DOLGIN & 
T. C;JILBERT, FEDERAL ENVIRONMENTAL LAW (1974). 
13. See text at notes 95-109 infra. 
14. See text at notes 159-71 infra. 
15. See text at notes 185-92 infra. 
16. Because state regulations differ, they cannot adequately be discussed in a single article. 
Developers should consult the laws of the appropriate state when planning a hydroelectric 
project. It may be possible to satisfy certain federal environmental requirements by fulfilling 
those of the state, qf 42 U.S.C. § 4332(D) (1976) (Environmental Impact Statement prepared 
pursuant to state law may satisfy the federal requirements under § 102 of the National En-
vironmental Policy Act, 42 U.S.C. § 4332 (1976)). State fish and wildlife agencies must be con-
sulted under the Fish and Wildlife Coordination Act, 16 U.S.C. § 662 (1976). 
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protection, conservation, and management of particularly sensitive 
environmental resources. Where a hydroelectric project would affect 
such resources, federal law may significantly limit the construction 
and operation of the facility or prevent development completely. 
Finally, environmental protection is described as it is carried out 
through the license and permit requirements of the various federal 
agencies with regulatory authority over hydroelectric development. 
These agencies have designed their procedures to comply with the 
impact evaluation and resource management requirements of the 
legislation discussed earlier .17 
II. BACKGROUND: THE REGULATORY AGENCIES 
Three federal agencies share regulatory authority over the 
development of the nation's hydroelectric potential: the Federal 
Energy Regulatory Commission (FERC);18 the Army Corps of 
Engineers (Corps); and the Environmental Protection Agency 
(EPA). Under the Federal Power Act,19 FERC is empowered to 
license hydroelectric projects which are located in navigable waters 
or which affect interstate or foreign commerce.20 FERC also has 
authority to license projects which use federal lands and reservations 
or which use surplus water or water power from federal dams.21 The 
construction and operation without a license of a hydroelectric facili-
ty over which FERC has regulatory authority is forbidden by the 
Federal Power Act.22 
The Army Corps of Engineers exercises its regulatory authority 
over hydropower projects under three separate statutes: the Federal 
Power Act,23 the Rivers and Harbors Act,24 and the Clean Water 
Act.26 Both the Federal Power Act and the Rivers and Harbors Act 
17. Because of the general nature of this article, some detail is necessarily lost in the 
description of statutory and regulatory requirements. Therefore, in evaluating the impact of a 
law on a particular project, developers should consult the text of the statute and any regula-
tions promulgated thereunder. 
18. The functions of the Federal Power Commission with respect to the regulation of 
hydroelectric development were transferred to the Federal Energy Regulatory Commission 
by the Energy Organization Act of Aug. 4, 1977, Pub. L. No. 95-91, 91 Stat. 565. The Federal 
Power Commission had been created by § 1 of the Federal Power Act of 1920. Act of June 10, 
1920, ch. 285, § 1, 41 Stat. 1063, codified at 16 U.S.C. § 792 (1976 & Supp. III 1979). 
19. 16 U.S.C. §§ 791a-793, 795-818, 820-825r (1976 & Supp. III 1979). 
20. 16 U.S.C. § 797(e) (1976 & Supp. III 1979). 
21. Id. 
22. Id. § 817. 
23. Id. S§ 791a-825r. 
24. 33 U.S.C. §§ 401-415 (1976). 
25. 33 U.S.C. §§ 1251-1376 (1976 & Supp. I 1977). 
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require approval of dam specifications by the COrpS.26 In addition, 
the Rivers and Harbors Act requires a permit from the Secretary of 
the Army for the construction of a dam in navigable waters.27 Final-
ly, the Clean Water Act establishes a federal program of dredge and 
fill control which affects the construction of hydroelectric facilities in 
United States waters.28 A dredge and fill permitting program is ad-
ministered by the Corps under section 404 of the Clean Water Act.29 
Under the Clean Water Act, the Environmental Protection Agen-
cy has authority to oversee the maintenance of water quality30 and to 
monitor the discharge of pollutants31 into the nation's waters. How-
ever, if a state has an EPA-approved water quality plan32 and pollu-
tion discharge elimination plan,33 this authority will be delegated to 
the state and an EPA permit will be unnecessary. 
In addition to the regulatory bodies described above, federal land 
management agencies, such as the Bureau of Land Management in 
the Department of the Interior, may require special use permits or 
rights of way when federal land is used for hydroelectric energy pro-
duction.34 Where federal land is involved, developers should consult 
with the appropriate land management agency early in the planning 
process. 
III. REQUIRED DISCLOSURE AND CONSIDERATION OF 
ENVIRONMENTAL IMPACTS BY FEDERAL REGULATORY AGENCIES 
Each of the statutes discussed in this article in some way con-
strains either the developer of a hydroelectric project or the agencies 
responsible for regulating hydroelectric development. The laws 
described in this section require that federal regulatory agencies 
incorporate environmental concerns into their licensing decisions. 
Since each regulatory agency's licensing procedure is designed to 
facilitate the agency's compliance with federal environmental laws, 
the developer should be familiar with the requirements of such laws. 
26. 16 U.S.C. § 797(e) (1976 & Supp. III 1979); 33 U.S.C. § 401 (1976). 
27. 33 U.S.C. § 403 (1976). 
28. 33 U.S.C. § 1344 (1976 & Supp. I 1977). 
29.Id. 
30. Id. § 1313. 
31. Id. § 1311. 
32. Id. § 1313(a)(3)(B). 
33. Id. § 1342(b). 
34. See text at note 145 infra. 
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A. The National Environmental Policy Act of 196985 
The National Environmental Policy Act (NEP A) was passed in 
response to what Congress perceived as a clear and intensifying 
trend toward environmental degradation.86 It is a seminal law in the 
area of federal environmental protection,87 and, notwithstanding its 
rather vague statement of purpose,88 it has had a significant impact 
on the federal regulatory process.89 NEP A establishes a federal 
responsibility to coordinate federal activities in such a manner as to 
ensure that damage to the environment is minimized. 40 
It requires that, before a major federal action significantly affect-
ing the human environment is undertaken,41 the official responsible 
for authorizing the activity prepare an Environmental Impact State-
ment (EIS).42 The EIS must discuss: 
(1) the environmental impact of the proposed action; 
(2) unavoidable adverse environmental effects of the proposed 
action; 
(3) alternatives to the proposed action; 
(4) the effect of the proposed action on short-term environmental 
uses and long-term environmental productivity; and 
(5) irreversible and irretrievable commitments of resources in-
volved in the proposed action. 43 
35. 42 U.S.C. SS 4321-4361 (1976). 
36. H.R. REP. No. 378, 91st Cong., 1st Sess. 3, reprinted in [1969] U.S. CODE CONGo & AD. 
NEWS 2751, 2753. 
37. W. RODGERS, HANDBOOK ON ENVIRONMENTAL LAW 697 (1977). 
38. The purpose of the Act is: 
To declare a national policy which will encourage productive and enjoyable harmony 
between man and his environment; to promote efforts which will prevent or eliminate 
damage to the environment and biosphere and stimulate the health and welfare of 
man; to enrich the understanding of the ecological systems and natural resources im-
portant to the Nation; and to establish a Council on Environmental Quality. 
42 U.S.C. § 4321 (1976). 
39. See generally W. RoDGERS, HANDBOOK ON ENVIRONMENTAL LAW 697 (1977); and F. 
ANDERSON, NEPA IN THE COURTS: A LEGAL ANALYSIS OF THE NATIONAL ENVIRONMENTAL 
POLICY ACT (1973). 
40. 42 U.S.C. § 4332(c) (1976). 
41. The problem of defining "major federal actions significantly affecting the human en-
vironment" has plagued regulatory agencies and courts since NEPA's enactment in 1969. For 
a discussion of the problems encountered, see W. RODGERS, HANDBOOK ON ENVIRONMENTAL 
LAW' 7.6(1977). See also F. ANDERSON, NEPA IN THE COURTS: A LEGAL ANALYSIS OF THE NA· 
TIONAL ENVIRONMENTAL POLICY ACT 56-141 (1973). See also text at notes 46-51 in,fra. 
42. The term is not used in the text of the law-the document is referred to as simply "a 
detailed statement." 42 U.S.C. § 4332(2)(C) (1976). It should be emphasized that the law gives 
the responsibility of EIS preparation to the authorizing agency rather than to the project pro-
ponent. 
43. [d. 
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Prior to preparing an EIS, the federal official is required to consult 
with and obtain the comments of federal agencies having lawful 
jurisdiction over, or special expertise with respect to, the en-
vironmental impacts of the activity.44 Copies of the EIS, and the 
comments of federal, state, and local agencies with respect to the 
environmental impacts of the project, must be made available to the 
public and must accompany the proposal throughout the entire agen-
cy review process.46 
NEP A does not require the preparation of an EIS as a prerequisite 
to every federal or federally authorized activity, although a minimum 
level of environmental analysis must always be performed. Whether 
an EIS will be prepared on a particular proposal depends on whether 
the approval of the project by a federal regulatory agency is found by 
that agency to constitute a "major federal action significantlyaffect-
ing the human environment."46 Each agency has developed pro-
cedures for determining when this threshold is met.47 In addition, 
the Council on Environmental Quality48 has issued general 
guidelines to federal agencies to facilitate development by each agen-
cy of its own NEP A procedures.49 "Major federal action" is defined 
in the guidelines to include the issuance of a license by a federal 
regulatory agency.50 Thus, where the guidelines apply, an EIS will 
44. [d. 
45. [d. 
46. [d. Where authorization by more than one federal agency is required, each agency must 
comply with NEPA in making its decision. The EIS is prepared by a "lead agency" and the 
other agencies review it. See text at notes 63-65 infra. 
47. 42 U.S.C. § 4332(2)(B) (1976). For example, the Federal Energy Regulatory Commis-
sion procedures are found in 18 C.F.R. § 2181 (1980). 
48. The Council on Environmental Quality was created by § 202 of NEPA, 42 U.S.C. § 4342 
(1976). Environmental Impact Statements and the comments of federal, state, and local agen-
cies must be made available to the Council. [d. § 4332(2)(C). 
49. The Council on Environmental Quality (CEQ) is authorized under NEPA to review 
federal agencies' policies for compliance with NEPA. 42 U.S.C. § 4344(3) (1976). The Council 
was required by Executive Order 11,991 (40 Fed. Reg. 26,967 (1977» to issue regulations for 
federal agencies in the development of their NEP A policies. The regulations state that they 
are "applicable to and binding on all federal agencies." 40 C.F.R. § 1500.3 (1981). However, 
the Federal Energy Regulatory Commission (FERC), the agency with primary authority 
under the Federal Power Act, 16 U.S.C. §§ 791-831y (1976) for the licensing of hydroelectric 
facilities, believes that it operates solely under congressional oversight and that the CEQ 
regulations are not binding upon it. 
For a discussion of the difference of opinion between the CEQ and FERC, see ENERGY LAW 
INSTITUTE, FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE SMALL 
SCALE HYDROELECTRIC POTENTIAL OF THE NINETEEN NORTHEASTERN UNITED STATES 33-35 
(1980) [hereinafter cited as ELI REPORT]. 
50. 40 C.F.R. § 1508.18(a) (1981). 
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be prepared for a hydroelectric project, unless there are no signifi-
cant environmental impacts associated with the proposal. 51 
The evaluation of the significance of environmental impacts is 
made by the licensing agency based on information supplied by the 
license applicant and the agency's own examination of the 
proposal. 52 An Environmental Assessment (EA) is prepared53 which 
contains sufficient evidence and analysis to support an agency deci-
sion to prepare, or not to prepare, an EIS.54 If the EA shows that the 
environmental impacts of the proposed project would be minor, a 
Finding of No Significant Impact (FONSI) is made by the agency. 55 
If significant impacts are found, the agency issues a Declaration of 
Intent to Prepare an Environmental Impact Statement (Declaration 
of Intent). 56 
The issuance of a FONSI indicates that an agency determination 
has been made that the mandatory procedures of NEP A with 
respect to the preparation of an EIS do not apply to the licensing of a 
particular hydroelectric facility. It is a document circulated for public 
comment and federal, state, and local agency review. 57 It contains a 
discussion of the activity and its alternatives and the reasons why 
the activity will have no significant impact on the environment. A 
final agency decision that a project entails no significant environ-
mental impacts may be appealed in federal court under section 705 of 
the Administrative Procedure Act. 58 
If the environmental impacts uncovered by the EA are significant, 
a Notice of Intent is published by the regulatory agency. The Notice 
is published in the Federal Register and is designed to solicit public 
51. The determination of whether a hydroelectric project will have "significant" impacts is 
made by the licensing agency in accordance with its own internal procedures. 42 U.S.C. § 
4332(c) (1976). The agencies usually rely on their own data, supplemented by information pro-
vided by the license applicant, to support the determination. 
52. [d. See also 40 C.F.R. § 1501.4 (1981). 
53. 40 C.F.R. § 1508.9 (1981). 
54. Although it is the regulatory agency's responsibility to prepare an EIS, the environmen-
tal information contained therein will normally be supplied by the license applicant or 
developed by the agency at the applicant's expense. 
55. [d. § 1508.13. 
56. [d. § 1508.22. 
57. For current CEQ guidelines with respect to public review of NEPA documents, see id. § 
1506.6. 
58. Section 706 of the Administrative Procedure Act provides that courts shall "compel 
agency action unlawfully withheld or unreasonably delayed; and . . . set aside agency action, 
findings, and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; [or] ... unsupported by substantial evidence .... " 5 
U.S.C. S 706 (1976). For a discussion of court review of agency compliance with NEPA and the 
standard of review applied, see F. ANDERSON, NEPA AND THE COURTS 16-25 (1973). 
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comments and the views of federal, state, and local agencies on the 
effects of the proposed project. A description of the proposed action 
is included in the Notice as well as a discussion of possible alterna-
tives and an explanation of how the agency involved will evaluate the 
extent of the environmental impacts and the possible alternatives. 59 
The actual preparation of the EIS occurs in two stages. First, a 
Draft Environmental Impact Statement (DEIS)60 is prepared, which 
identifies and discusses the environmental impacts of the proposal 
and the impacts of feasible alternative courses of action. The scope of 
the draft document reflects agency research and the concerns of 
reviewing agencies and the public. The DEIS is circulated for public 
and agency review, and the comments received are incorporated in a 
Final Environmental Impact Statement (FE IS). The FEIS discusses 
the proposal and the alternatives and responds to concerns ex-
pressed in the comments received on the DEIS.61 It is the FEIS 
which must satisfy the requirements of NEPA.62 
Where more than one federal agency has regulatory authority over 
a proposed hydroelectric facility, a "lead agency" is established by 
agreement among the agencies.63 The lead agency coordinates the 
preparation of the EIS with the help of the other cooperating agen-
cies.64 Each cooperating agency reviews the draft and the final EIS 
to ensure that the environmental effects of the particular activities 
subject to its jurisdiction are adequately discussed.65 
It is impossible to predict the effect of NEP A on particular proj-
ects since the environmental impacts of hydroelectric development 
tend to be highly site-specific. Generally, NEPA does not require 
prevention of adverse impacts, only disclosure of effects prior to the 
decision to issue a license.66 Since regulatory agencies require con-
59. 40 C.F.R. § 1508.22 (1981). This process of determining what issues will be addressed in 
the EIS is known as "scoping." Id. § 1501.7. 
60. Id. § 1502.9. 
61. Id. 
62. See text at note 43 supra. 
63. 40 C.F.R. § 1501.5 (1981). The guidelines require potential lead agencies to cooperate in 
choosing a lead agency so as not to cause delay in a project's approval or disapproval. Where 
disagreements cannot be resolved, the agencies or the license applicant may ask the Council on 
Environmental Quality to choose among them. Id. 
64. For example, where FERC is the lead agency, cooperating agencies would include, inter 
alia, the Army Corps of Engineers, the United States Fish and Wildlife Service, and the En-
vironmental Protection Agency. 
65. Id. § 1501.6. 
66. Of course, if the environmental effects are sufficiently significant, authorization may be 
withheld. CEQ guidelines provide that "[a]n environmental impact statement is more than a 
disclosure document. It shall be used by Federal officials in conjunction with other relevant 
material to plan actions and make decisions." Id. § 1502.1. The Supreme Court has recently 
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sideration of environmental impacts early in the regulatory 
process,67 developers should plan to conduct appropriate en-
vironmental investigations before applying for federal authoriza-
tions. Where possible, facilities and procedures for the prevention of 
adverse impacts should be designed into the proposal at an early 
stage to encourage a Finding of No Significant Impact. When an 
EIS is to be prepared, the developer should work closely with the 
lead agency and the cooperating agencies to ensure that all en-
vironmental impacts and alternatives are adequately discussed. 
B. The Fish and Wildlife Coordination Act 
The goal of the Fish and Wildlife Coordination Act of 1956 
(FWCA)68 is to provide more effective integration of fish and wildlife 
conservation with federal water resource development. 69 Like 
NEP A, the FWCA is not designed to prohibit the licensing of proj-
ects with adverse environmental impacts, but to force federal agen-
cies to consider the environmental effects of proposed projects in 
making their regulatory decisions. The Act provides "that wildlife 
conservation shall receive equal consideration and be coordinated 
with other features of water-resource development programs." 70 To 
ensure this equal consideration, any department or agency with 
regulatory authority over a water project must consult with the 
United States Fish and Wildlife Service of the Department of the In-
terior and with the state agency with authority over fish and wildlife 
resources before authorizing the project.71 Full consideration must 
be given to the recommendations received from these agencies, 72 
and the project plan must be modified to include "such justifiable 
means and measures for wildlife purposes as the reporting agency 
finds should be adopted to obtain maximum overall project 
held, however, that NEP A imposes duties on federal agencies that are "essentially 
procedural," and that court review is limited to whether an agency "considered" environmen-
tal impacts. Stryker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227 (1980). 
67. 40 C.F.R. § 1501.2 (1981). See discussion of FERC licensing in text at notes 230-258 in-
fra. 
68. Fish and Wildlife Coordination Act of 1958, Pub. L. No. 85-624, 72 Stat. 563 (1958), as 
amended IJy Pub. L. No. 89-72, 79 Stat. 216 (1965) and Pub. L. No. 42-432, 86 Stat. 723 
(codified at 16 U.S.C. §§ 661-667e (1976». 
69. One congressional concern which led to the enactment of the FWCA was the adverse ef-
fect of dams and waterways on commercial and recreational fisheries. S. REP. No. 1981, 85th 
Cong., 2d Sess. 3, reprinted in [1958] U.S. CODE CONGo & AD. NEWS 3445. 
70. 16 U.S.C. § 661 (1976). 
71. [d. § 662(a). 
72. [d. § 662(b). 
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benefits."73 The Secretaries of Interior and Commerce74 have pro-
posed regulations to implement the interagency consultation and 
review provisions of the FWCA.75 The proposed rules contain pro-
cedural guidelines binding on all agencies with consultation responsi-
bilities under the Act, including those with authority to authorize 
hydroelectric development. 76 The suggested guidelines provide that 
"equal consideration" of fish and wildlife impacts would require: (1) 
consultation between regulatory and federal and state wildlife agen-
cies; (2) reporting by fish and wildlife agencies on the effects of pro-
posed projects and on the possibility of resource enhancement 
measures; (3) full consideration of environmental impacts and con-
servation measures; and (4) implementation of justifiable measures 
to control adverse impacts on fish and wildlife. 77 Regulatory agen-
cies would be required to develop procedures to encourage prospec-
tive applicants to consult with fish and wildlife agencies before in-
itiating the license application procedure78 and to incorporate the 
results of this early analysis in their NEP A compliance measures. 79 
The purpose of Fish and Wildlife Service and state wildlife agency 
review with respect to hydroelectric development is to determine 
how the proposed facility might be constructed to aid in the con-
73. [d. Regulations proposed by the United States Fish and Wildlife Service describe the 
findings of justification which must be made by federal regulatory agencies: 
These findings of justification are made as part of the public interest review con-
ducted by ... [regulatory] agencies with regard to a project in which decisions are 
made to adopt or reject wildlife resource conservation measures using substantive 
social, environmental, and economic reasons. Maximum overall project benefits in-
clude both quantifiable and non-quantifiable economic, social, and environmental 
benefits. 
45 Fed. Reg. 83,418 (1980) (proposed for codification at 50 C.F.R. § 410.24(bXl». Wildlife 
measures currently being recommended by FWS include minimum flow requirements, multi-
ple level outlets, and the purchase of additional wildlife management land for fish hatcheries 
and public access. ELI REPORT, supra note 49, at 110. See also Memorandum from Howard 
Larsen, Regional Director, Region Five, to Area Manager, New England Area Office, regard-
ing the New England Area Flow Regulation Policy (Apr. 11, 1980). 
74. The functions vested by the Act in the Secretary of the Interior with respect to the con-
servation of anadramous fish (which spawn in fresh water but live their adult lives in the 
marine environment) and marine sport fish were transferred to the National Marine Fisheries 
Service and the Bureau of Sport Fisheries, respectively, within the Department of Commerce 
by the 1970 Reorganization Plan, effective Oct. 3, 1970. Reorg. Plan No.3 of 1970, §§ 1-2,3 
C.F.R. § 1072 (1966-1970 Compilation). 
75. 45 Fed. Reg. 83,416-22 (1980). 
76. As an independent agency, FERC does not consider itself bound by regulations issued 
by Executive agencies. See ELI REPORT, supra note 49, at 33-35. 
77. 45 Fed. Reg. 83,416 (1980) (proposed for codification at 50 C.F.R. § 410.21). 
78. [d. (proposed for codification at 50 C.F.R. § 410.22(aXl». 
79. [d. 
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servation and enhancement of wildlife resources.80 Under the pro-
posed regulations, licensing agencies such as FERC would be re-
quired to issue written findings on all recommended conservation 
and enhancement measures, explaining why each is or is not to be in-
cluded in the license if issued.81 If such written findings are not in-
corporated into the NEP A review process,82 a separate report would 
have to be prepared and circulated for public comment and for 
federal and state agency review. 83 The reports, recommendations, 
and findings generated through this process would have to be con-
sidered by a regulatory agency before issuance of a license or permit 
authorizing the construction or operation of a hydroelectric project.84 
The FWCA is similar to NEP A in that it attempts to ensure that 
environmental impacts, or at least those on fish and wildlife, will be 
considered by federal regulatory agencies before they decide to 
authorize hydroelectric projects. However, it is possible to view the 
FWCA as stronger in its limited sphere than is NEP A in its general 
one. First, while NEP A requires only that an analysis of environ-
mental impacts be prepared,85 the FWCA demands that fish and 
wildlife effects be considered equally with other factors. Second, 
while NEP A's EIS preparation and review requirements apply only 
to major activities with significant environmental effects, the FWCA 
consultation provisions apply to all federally authorized water proj-
ects regardless of size or "significance. "86 Third, in contrast to 
NEPA's general hortatory language regarding stimulation of the 
80. 16 U.S.C. § 662(a) (1976). Proposed regulations define "conservation" to mean "the 
planned management of wildlife resources to prevent waste concurrent with their wise use." 
"Enhancement" is defined to mean: "the improvement of wildlife resource values beyond that 
which exist without the project, and beyond that necessary for compensation." 45 Fed. Reg. 
83,414 (1980) (proposed for codification at 50 C.F.R. § 410.3). 
81. 45 Fed. Reg. 83,419 (1980) (proposed for codification at 50 C.F.R. § 410.24). 
82. [d. 
83. [d. at 83,420. 
84. [d. at 83,420 (proposed for codification at 50 C.F.R. § 410.25). 
85. See note 43 supra. 
86. Proposed regulations promulgated by the Fish and Wildlife Service point out that the 
Service views compliance with other environmental laws, e.g., NEPA, as complementary to, 
but not a substitute for, compliance with the requirements of the FWCA. 45 Fed. Reg. 83,416 
(1980). See Nat'l Wildlife Fed'n v. Andrus, 440 F. Supp. 1245, 1255 (1977). It has been sug-
gested, however, that compliance with NEPA automatically entails compliance with the 
FWCA. Envt'l Defense Fund, Inc. v. Froehlke, 473 F.2d 346, 356 (8th Cir. 1972); see also 
Cape Henry Bird Club V. Laird, 359 F. Supp. 404, 418 (W.D. Va. 1973), supporting this con-
struction. 
Where an Environmental Impact Statement will not be prepared (e.g., where a FONSI is 
issued by FERC) the FWCA substantive and procedural requirements still apply to the is-
suance of a hydroelectric license. Thus, small projects without significant impacts, including 
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health and welfare of man,87 the FWCA by its terms requires more 
than the prevention of environmental degradation by encouraging 
the enhancement of fish and wildlife resources.88 This distinction has 
special significance to the relicensing of existing hydroelectric 
facilities89 and to the retrofitting of existing dams.90 Pursuant to the 
FWCA, the Secretary of the Interior may suggest measures to 
upgrade the quality of the fish and wildlife resources of the project 
area. Finally, the FWCA requires that conservation and enhance-
ment measures actually be inserted into federal hydroelectric author-
izations when the licensing agency finds that they are justified.91 
The FWCA is complemented, and in some respects buttressed, by 
section 18 of the Federal Power Act (FPA)92-the organic law under 
which the Federal Energy Regulatory Commission issues licenses 
for hydropower projects. Section 18 of the FP A provides that FERC 
"shall require the construction, maintenance, and operation by a 
licensee at its own expense . . . of such fishways as may be pre-
scribed by the Secretary of the Interior or the Secretary of Com-
merce, as appropriate. "93 When a FERC license is required, the pro-
visions of this section appear to supersede the general provisions of 
the FWCA and give the appropriate reviewing agency authority to 
require fishways in FERC licenses regardless of FERC's opinion on 
whether such measures are justified.94 
those exempted from the FERC licensing process (see discussion of exemption process in text 
at notes 206-19 infra) will be reviewed under the FWCA. 
87. 42 U.S.C. § 4321 (1976). 
88. The recommendations of the Secretary of the Interior for conditions to federal agency 
authorizations for water projects must contain measures "to provide . . . for the develop-
ment and improvement of [fish and wildlife) resources." 16 U.S.C. § 662(b) (1976). 
89. The Fish and Wildlife Service has recently published its "mitigation policy" for the 
evaluation of the impacts of proposed federal activities on fish and wildlife resources. 46 Fed. 
Reg. 7,643-63 (1981). The policy is made inapplicable to Service recommendations related to 
the enhancement of resources. The Service will recommend, however, that enhancement 
measures be fully considered and incorporated into project plans where practicable. [d. at 
7,656-57. 
90. Regulations proposed by FERC suggest that the Commission generally does not con-
sider the licensing of projects at existing dams to be major federal actions significantly affect-
ing the human environment except in exceptional circumstances. See 44 Fed. Reg. 50,056 
(1979). Thus, FERC would not prepare an EIS on such a project. The FWCA requirements are 
not limited to such actions, however, and apply whenever the waters of any stream are pro-
posed to be "diverted, ... controlled or modified for any purpose." 16 U.S.C. § 662(a) (1976). 
91. 16 U.S.C. § 662(b) (1976). 
92. [d. § 811 (1976 and Supp. III 1979). 
93. [d. 
94. For a discussion of the licensing agency's discretion to require the recommended 
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Clearly, it is in the developer's best interest to incorporate fish and 
wildlife conservation and enhancement measures into proposed 
hydroelectric projects at an early stage in project planning. Since 
these measures decrease adverse impacts, they encourage the is-
suance of a FONSI under NEP A. In addition, both the FWCA and 
section 18 of the FP A ensure that fish and wildlife agencies will be 
made aware of the application and increase the likelihood that con-
servation measures, especially fishways, will be required before 
federal authorization is received. 
C. The Endangered Species Act 
The goal of the Endangered Species Act (ESA)96 is the conserva-
tion and enhancement of designated fish, plant, and wildlife 
resources. Specifically, the Act is designed to protect species of 
plants and animals which have been so depleted in numbers as to be 
in danger of or threatened with extinction.96 The ESA imposes 
substantive and procedural requirements on federal agencies with 
regulatory authority over activities affecting such species or their 
habitats. 97 
The ESA requires the Secretary of the Interior to determine 
whether a species is threatened or endangered98 because of destruc-
tion of its range or habitat, overutilization, disease or predation, in-
adequate management, or other natural or man-made factors.99 In 
addition, the Secretary must specify, for each such species, the 
habitat which is "critical" to its survival,1°o A list of endangered or 
threatened species must be published in the Federal Register and up-
measure, see text at note 73 supra. Despite the clear statutory language of § 18, the Fish and 
Wildlife Service takes the position that recommendations for fishways under this section are 
advisory only and that the final decision to include a requirement for fishways in a license is to 
be made by FERC. ELI REpORT, supra note 49, at 106. 
95. 16 U.S.C. §§ 1531-1543 (1976 and Supp. III 1979). 
96. [d. § 1531(a)(2). 
97. The provisions dealing with the protection of habitat were added by amendment in 1978. 
Act of Nov. 10, 1978, Pub. L. No. 95-632, 92 Stat. 3764 (codified at 16 U.S.C. § 1536 (Supp. II 
1978». 
98. The term "threatened species" means any species which is likely to become an en-
dangered species within the foreseeable future throughout all or a significant portion of its 
range. 16 U.S.C. § 1532(20) (Supp. III 1979). 
The term "endangered species" means any species (other than certain dangerous insect 
pests designated as such by the Secretary of the Interior) which is in danger of extinction 
throughout all or a significant portion of its range. [d. § 1532(6). 
99. 16 U.S.C. § 1533(a)(1) (1976 and Supp. III 1979). 
100. [d. 
The term "critical habitat" for a threatened or endangered species means-
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dated regularly, specifying for each species over what portion of its 
range it is threatened or endangered and any critical habitat within 
that range. lOl 
Federal regulatory agencies are required by the ESA to use their 
regulatory authority for the conservation of threatened and en-
dangered species. lo2 They are required to insure that federally 
authorized activities are "not likely to jeopardize the continued ex-
istence of any endangered species or threatened species or result in 
the destruction or adverse modification of habitat . . . which is 
determined . . . to be critical"103 to the continued existence of the 
species. 
To facilitate compliance with this requirement, agencies must con-
sult with the Secretary of the Interior to determine whether projects 
proposed for licensing are located in areas where endangered or 
threatened species are found. 104 If this is the case, the Secretary of 
the Interior must prepare a written opinion on the biological effects 
the proposed project would have on the species present, and suggest 
reasonable alternatives which would not jeopardize the species. lo5 
Based on the Secretary's opinion and on its own investigations, the 
regulatory agency then must determine whether the license, if 
issued, would jeopardize the continued existence of any endangered 
species or result in adverse modifications of critical habitat. lo6 If it is 
determined that this is the case, the license may not be issued unless 
the project applicant can secure an exemption from the terms of the 
(i) the specific areas within the geographical area occupied by the species (when it is 
determined to be endangered or threatened), on which are found those physical or 
biological features, (I) essential to the conservation of the species and (II) which 
may require special management considerations or protection; and 
(ii) specific areas outside the geographical area occupied by the species . . . upon a 
determination by the Secretary that such areas are essential for the conservation 
of the species. 
[d. § 1532(5). 
101. [d. § 1533(c), 50 C.F.R. §§ 17.11, 17.12 (1980). 
102. 16 U.S.C. § 1536(aX1) (1976 & Supp. III 1979). "Conservation" as defined in the Act in-
cludes measures to increase the range and population of a species to the point where special 
protection is no longer necessary. [d. § 1532(3). 
103. [d. § 1536(aX2). 
104. [d. § 1536(c). 
105. [d. § 1536(b). 
106. The final decision on whether to authorize the project rests with the regulatory agency 
(e.g., FERC), not the Department of the Interior. Nat'l Wildlife Fed'n v. Coleman, 529 F.2d 
359, 371 (5th Cir. 1976), reh. denied, 532 F.2d 1375, cert. denied, 429 U.S. 979 (1976). It is 
unclear what weight must be given by the regulatory agency to the Biological Opinion 
prepared by the Department of the Interior. 
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E SA. 107 The exemption process is lengthy and complex, and is 
designed to facilitate the licensing of large, expensive projects of na-
tional or regional significance. lOS It is doubtful that a private, small-
scale hydroelectric project would qualify for an exemption. Hence, 
where a regulatory agency finds that a project would jeopardize the 
existence of an endangered or threatened species or alter or modify 
critical habitat, the ESA will probably prevent federal authorization 
of the project. l09 
D. The Reservoir Salvage Act and the National 
Historic Preservation Act 
Hydroelectric development can result in the alteration or destruc-
tion of significant historic, cultural, and archaeological resources. ltO 
This may occur as a result of the creation or enlargement of a reser-
voir or through the modification for hydroelectric development of an 
existing historically significant dam site. The two statutes discussed 
in this section require licensing agencies such as FERC to take into 
consideration the effect of projects on historic, archaeological, and 
cultural resources and, in some cases, actually to ensure the salvage 
of such resources. 
107. The exemption procedure was added to the Act in 1979 by the Act of Dec. 28, 1979, 
Pub. L. No. 96-159, 93 Stat. 1226 (codified at 16 U.S.C. § 1536 (Supp. III 1979». 
108. The Endangered Species Committee, composed of the Secretaries of the Army, 
Agriculture, and the Interior, the Administrators of the Environmental Protection Agency 
and the National Oceanic and Atmospheric Administration, the Chairman of the Council of 
Economic Advisors, and a presidential appointee from each affected state, 16 U.S.C. § 1536 
(1976 & Supp. III 1979), may grant exemptions from the terms of the Act if it determines: 
(1) that there are no reasonable and prudent alternatives to the agency action; 
(2) the benefits of the action clearly outweigh the benefits of alternative courses of 
action consistent with conserving the species or its critical habitat, and such 
action is in the public interest; and 
(3) the action is of regional or national significance. 
[d. § 1536(h)(1)(A). 
109. The difficulty encountered when an exemption is not available was illustrated by Ten-
nessee Valley Auth. v. Hill, 437 U.S. 153 (1978), a case which arose before the exemption proc-
ess was added by the 1979 amendments. In Hill, the Supreme Court enjoined completion of 
the $100 million Tellico Dam on the ground that its operation would destroy the critical habitat 
of the snail darter, a small perch discovered and declared endangered as the dam neared com-
pletion. The snail darter was one of about forty-five species of darter known to inhabit the Ten-
nessee River System at the time (id. at 159 n.7) and was listed by the Secretary of the Interior 
as an endangered species in October of 1975.40 Fed. Reg. 47,505, 47,506 (1975). The 1978 
amendments to the ESA required the Endangered Species Committee to consider exempting 
the facility, 16 U.S.C. § 1539(h)(i) (Supp. III 1979), however, an exemption was never granted. 
Before the dam went into operation on November 2, 1979 (10 ENVIR. REP. (BNA) (Curr. Dev.) 
1604 (1979» populations of snail darters were removed to other rivers where they would not 
be adversely affected by the dam. [d. at 1344. 
110. See text at note 10 supra. 
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The Reservoir Salvage Act of 1960 (RSA)111 was the first historic 
preservation legislation to provide specifically for the conservation 
of historic and archaeological resources threatened by dam construc-
tion or other federally licensed activities. 112 Licensing agencies such 
as FERC are required to notify the Secretary of the Interior of all 
proposed hydroelectric projects which would create a reservoir with 
a surface area of greater than forty acres113 and of any smaller proj-
ect or other licensed activity114 which the agency finds or is informed 
would affect historical or archaeological resources.115 The agency 
may, with funds appropriated for the purpose, recover, protect, and 
preserve the resources,116 or it may request the Secretary of the In-
terior to do so.117 The RSA requires the Secretary to survey and 
recover such data (including relics and specimens) as he finds should 
be preserved and are in danger of being lost or destroyed,11s The 
Secretary must compensate developers for delays in construction or 
the temporary loss of the use of private or nonfederal lands. 119 
The recovery and conservation requirements of the RSA are cur-
rently met through the Department of the Interior's review of 
FERC license applications. The Department may recommend that 
FERC condition a license so as to require the preservation of historic 
resources.120 The final decision whether to include the conditions is 
made by FERC .121 This system does not appear to conform to the re-
quirements of the Act, which stipulates that the Secretary of the In-
terior decide what resources are significant and provide for their 
protection. Regardless of who makes the final decisions, however, it 
is in the developer's best interest to minimize the adverse effects of 
his project on historic resources because historic resource impacts 
111. Reservoir Salvage Act of 1960, Pub. L. No. 86-523, 74 Stat. 220, as amended by Pub. 
L. No. 93-291, 88 Stat. 174 (codified at 16 U.S.C. §§ 469-469(c) (1976». 
112. 16 U.S.C. § 469 (1976). Presumably, other activities would include the retrofitting of 
existing dams for hydroelectric development, although this is not clear from the language of 
the Act itself. 
113. [d. § 469a. 
114. [d. 
115. [d. 
116. [d. § 469a-1. 
117. [d. 
118. [d. § 469a-2. 
119. [d. §§ 469a-l(b), 469a-2(d). 
120. Telephone interview with Donald Garber, Office of the General Counllt'l. J<'t'lit'ral 
Energy Regulatory Commission (Jan. 31, 1981). The FERC review process ill dilll'UII!1t'd at 
Part V infra. 
121. [d. 
832 ENVIRONMENTAL AFFAIRS [Vol. 9:815 
will clearly be of some importance during the application review 
process. 122 
The National Historic Preservation Act of 1966 (NHPA)123 is the 
most recent federal historic resource law of general applicability to 
hydroelectric projects.124 The NHP A authorized the Secretary of the 
Interior to create the National Register of Historic Places: "a na-
tional register of districts, sites, buildings, structures, and objects 
significant in American history, architecture, archaeology, and 
culture."125 The Advisory Council on Historic Preservation was 
created by the NHP A to advise federal agencies on the effects of 
federally licensed activities on listed properties and on property eligi-
ble for listing.126 The Act requires FERC and other regulatory agen-
cies to consider the effects of proposed hydroelectric projects on 
such properties.127 The Advisory Council must be given a reasonable 
opportunity to consult with the licensing agency and to comment on 
the effect that an activity proposed for licensing would have on listed 
properties.12s 
The effect of historic preservation legislation on the developer is 
felt indirectly through the licensing process. Indeed, no law dis-
cussed in this section imposes constraints directly on developers of 
hydroelectric projects. The laws are addressed to federal agencies 
such as FERC. They limit how the agencies may carry out their reg-
ulatory responsibilities and require that certain environmental ef-
fects be considered before a license or permit is issued. These limita-
tions in turn are reflected in the information required of applicants 
for federal licenses and permits. Applicants for any federal 
authorization (again, the easiest example is a FERC license) should 
expect to submit a detailed environmental analysis of the proposal, 
incorporating information on general impacts, fish and wildlife ef-
fects, endangered species, and historic and archaeological resources. 
122. See, e.g., Warm Springs Dam Task Force v. Gribble, 378 F. Supp. 240 (N.D. Cal., 1974), 
holding that the Army Corps of Engineers must consider the effects of a proposed dam on ar-
chaeological resources. [d. at 251. 
123. National Historic Preservation Act of 1966, Pub. L. No. 89-665, 80 Stat. 915 (1966), as 
amended by Pub. L. No. 91-243, 84 Stat. 204 (1970) and Pub. L. No. 93-54, 87 Stat. 139 (1973) 
(codified at 16 U.S.C. SS 470-470n (1976». 
124. Two more recent laws involving historic preservation are the Archaeological 
Resources Protection Act of1979, 16 U .S.C. §§ 4 70aa-4 7011 (Supp. III 1979), and the American 
Indian Religious Freedom Act, 42 U.S.C. S 1996 (Supp. II 1978). They are of importance only 
to the development of hydroelectric power on Indian reservations. For a discussion of these 
two laws, see ELI REpORT, supra note 49, at 127. 
125. 16 U.S.C. § 470a(aXl) (1976). 
126. [d. S§ 470i(a) and 47Oj. 
127. [d. S 470f. 
128. The Council's comments are advisory only. It has no enforcement powers. 
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This information will be used by the agency as an aid in complying 
with the substantive and procedural requirements of the laws 
discussed in this section. 
The statutes discussed in this section thus tend to operate as 
obstacles to hydroelectric development, increasing in significance as 
the adverse environmental effects of a project become more pro-
nounced. Additional obstacles are discussed in the next section. 
IV. FEDERAL RESOURCE MANAGEMENT LEGISLATION 
AND HYDROELECTRIC DEVELOPMENT 
As the above discussion indicates, federal regulatory agencies such 
as FERC must consider the environmental impacts of proposed 
hydroelectric projects before authorizing their construction and 
operation. In addition, developers may face a variety of land use 
restrictions imposed by congressional programs aimed at protecting 
particularly sensitive resources from the adverse effects of federally 
authorized development projects. The resources to which these pro-
grams apply are generally located within federally managed en-
claves such as National Wildlife Refuges or National Forests. 
Restrictions range from a requirement that a right of way be secured 
before construction begins on federally managed land to an outright 
ban on hydroelectric projects on certain rivers and streams. Where 
publicly managed resources are affected by hydroelectric projects, 
the laws and regulations governing their administration may have 
substantial impacts on construction and development. 
A. The Federal Land Policy and Management Act 
Approximately one-third of the land in the United States is con-
trolled by the federal government. 129 The Federal Land Policy and 
Management Act (FLPMA)130 creates management goals for the ad-
ministration of lands controlled by the Bureau of Land Management 
(BLM)l31 within the Department of the Interior. In addition, 
FLPMA authorizes the issuance of rights of way for power facilities 
in BLM lands and in national forests managed by the United States 
Forest Service132 within the Department of Agriculture. 
129. See PUBLIC LAND LAW REVIEW COMMISSION, ONE THIRD OF THE NATION'S LAND: A 
REPORT TO THE PRESIDENT AND TO THE CONGRESS (1970). 
130. 43 U.S.C. §§ 1701-1782 (1976 and Supp. III 1979). 
131. The Bureau has approximately 417 million acres of federal land under its jurisdiction. 
[Fed. L.] ENVIR. REP. (BNA) 51:4251 (1981). 
132. The Service has approximately 188 million acres of federal land under its jurisdiction. 
Id. at 51:0201. 
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FLPMA requires that BLM lands be managed in accordance with 
the land use principles of multiple use and sustained yield. 133 The Act 
defines multiple use as management of land and resources in the 
combination that will best serve the needs of the American people. 134 
Sustained yield means achievement and maintenance of a "high 
level" of various renewable resources consistent with multiple 
use. 135 It seems unlikely that hydropower development would be 
obstructed by the multiple-use, sustained-yield management 
scheme.136 Thus, hydroelectric sites on BLM lands are ripe can-
didates for development. Under the Federal Power Act, FERC is 
empowered to dedicate such lands for hydroelectric power produc-
tion upon receipt of an application for the development of a site con-
taining BLM lands.137 
National Forests administered by the United States Forest Serv-
ice are also affected by FLPMA. These areas are managed "to im-
prove and protect the forests . . . or for the purpose of securing 
133. 43 U.S.C. § 1701(aX7) (1976). 
134. The term "multiple use" means: 
[T]he management of the public lands and their various resource values so that they 
are utilized in the combination that will best meet the present and future needs of the 
American people; the most judicious use of the land for some or all of the resources or 
related services over areas large enough to provide sufficient latitude for periodic ad-
justments in use to conform to changing needs and conditions; the use of some land 
for less than all of the resources; a combination of balanced and diverse resource uses 
that takes into account the long-term needs of future generations for renewable and 
non-renewable resources . . . ; and harmonious and coordinated management of the 
various resources without permanent impairment of the productivity of the land and 
the quality of the environment with consideration being given to the relative values of 
the resources and not necessarily to the combination of uses that will give the 
greatest economic return on the greatest unit output. 
[d. § 1702(c). For a discussion of the term "multiple use and sustained yield," see E. DOLGIN & 
T. GUILBERT, FEDERAL ENVIRONMENTAL LAW (1974). 
135. 43 U.S.C. § 1702(h) (1976). 
136. There are no examples of i!Onflicts between this management scheme and hydroelectric 
development in the case law. The provision in the Federal Power Act for the withdrawal of 
public lands by FERC for hydropower development indicates that Congress intends public 
lands to be available for this purpose. See note 137 infra. 
137. The Federal Power Act provides: "[a]ny lands of the United States included in any pro-
posed project shall, from the date of filing an application therefore be reserved from entry, 
location, or other disposal under the laws of the United States until otherwise directed by the 
Commission or by Congress." 16 U.S.C. § 818 (1976). "Lands" as used in this section is 
presumably synonymous with "public lands and reservations," that is, the areas of federal 
land over which FERC jurisdiction extends. [d. § 797(e). For a discussion of "Public Lands and 
Reservations" see note 196 infra. It is unclear from the law what happens to land reserved 
under this section if the application for development is denied. The cases do not address the 
issue. 
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favorable conditions of water flows, and to furnish a continuous sup-
ply of timber."138 Although more restrictive than the multiple-use 
goal for public lands, this objective does not appear to limit 
significantly hydroelectric development either. As with BLM lands, 
FERC is authorized by the Federal Power Act to dedicate Forest 
Service land for power production upon receipt of a license applica-
tion.139 However, unlike those for BLM lands, FERC licenses for 
hydroelectric development in National Forests must contain such 
terms and conditions as the Secretary of Agriculture finds are 
necessary for the adequate protection and utilization of the forest. 140 
The provision in the Federal Power Act for FERC dedication of 
public land for hydroelectric development141 appears to be inconsist-
ent with section 501 of FLPMA 142 which authorizes the Secretaries 
of Agriculture and Interior to issue rights of way over lands ad-
ministered by them for: "systems for generation, transmission, r.nd 
distribution of electric energy, except that the applicant shall also 
comply with all applicable requirements of the [FERC] under the 
Federal Power Act."143 FLPMA appears to require an additional 
authorization from the managing secretary before lands dedicated 
by FERC for hydropower development can actually be used for that 
purpose. FERC's position is that section 501 does not apply to 
hydroelectric development.144 Nevertheless, BLM and the Forest 
138. [d. § 475. 
139. [d. § 797(e). 
140. National Forests are included in the definition of "reservations" under the Federal 
Power Act. [d. § 796(2). FERC licenses may be issued for a facility located in a reservation 
only after a finding by the Commission that the project will not interfere with the purposes for 
which the reservation was established and must contain "such conditions as the Secretary of 
the department under whose supervision such reservation falls shall deem necessary for the 
adequate protection and utilization of such reservation." [d. § 797(e). The Supreme Court has 
recently held that National Forests may be reserved for only two purposes: conservation of 
water flows, and conservation of timber supply. United States v. N.M., 438 U.S. 696, 707 n.14 
(1978). No court appears to have determined what steps will be required to provide for the 
"adequate protection and utilization" of the water or timber. Despite clear statutory language 
to the contrary, FERC maintains that the comments of the Secretary of Agriculture with 
respect to conditions for licenses in National Forest Lands are advisory only. Telephone inter-
view with Donald Garber, Office of the General Counsel, Federal Energy Regulatory Commis-
sion (Jan. 31, 1981). 
141. 16 U.S.C. § 818 (1976). 
142. 43 U.S.C. § 1761(aX4) (1976). 
143. [d. 
144. FERC's position is based on Congress' past intent to give it exclusive authority over 
hydroelectric development, Congress' failure to expressly overrule the reservation provision 
of the Federal Power Act, and the potential for conflict if a dual permitting system were re-
quired by federal law. ELI REpORT, supra note 49, at 139-47. 
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Service have both promulgated regulations under FLPMA which re-
quire a right of way for the use of BLM and National Forest lands.u6 
Until the dispute is settled, developers should comply with the 
regulations issued by the appropriate management agency even 
though FERC may already have reserved the land for hydroelectric 
development. 
Under the application procedures of both the Forest Service and 
the BLM, applicants are required to supply the agency with suffi-
cient information to allow it to identify the impact of the proposed 
project on the environment.146 Applicants for Forest Service rights 
of way must submit a plan for minimizing environmental impacts.147 
Applicants for a BLM right of way need only submit such a mitiga-
tion plan if an EIS is to be prepared on the proposal pursuant to 
NEP A, 148 in which case any other information necessary to prepare 
the statement will also be required.149 
Notwithstanding the jurisdictional dispute between FERC and the 
two land management agencies,160 it is doubtful that FLPMA will be 
a significant obstacle to hydroelectric development. The provisions 
for rights of way in FLPMA, while adding a procedural step for 
developers, may actually be viewed as an indication of congressional 
intent regarding the uses to which these areas may be put. 
Developers should contact the appropriate management agency 
whenever a proposed project may involve Forest Service or BLM 
lands. 
B. The National Wildlife Refuge System 
The National Wildlife Refuge System161 is composed of federal 
land managed by the Department of the Interior through the United 
States Fish and Wildlife Service. The system includes wildlife 
refuges, ranges, wildlife management areas, and conservation areas 
for the preservation of endangered species and of fish and wildlife.162 
145. 45 Fed. Reg. 44,517-37 (1980) (proposed for codification at 43 C.F.R. part 2800) and 45 
Fed. Reg. 38,327-33 (1980) (proposed for codification at 36 C.F.R. part 251). 
146. 45 Fed. Reg. 44,530 (1980) (B.L.M.) (proposed for codification at 43 C.F.R. § 2802.3-3) 
and 45 Fed. Reg. 38,329 (1980) (F.S.) (proposed for codification at 36 C.F.R. § 251.54(e)(3». 
147. 45 Fed. Reg. 38,329 (1980) (proposed for codification at 36 C.F.R. § 251.54(e)(4». 
148. [d. at 44,530 (proposed for codification at 43 C.F.R. § 2802.3-4). For a discussion of 
NEPA requirements, see text at notes 41-51 supra. 
149. [d. 
150. See note 144 supra. 
151. 16 U.S.C. § 668dd (1976 and Supp. III 1979). 
152. [d. 
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Components of the system are administered: "for the restoration, 
preservation, development and management of wildlife and wild-
lands habitat; for the protection and preservation of endangered or 
threatened species and their habitats; and for the management of 
wildlife and wildlands to obtain the maximum benefits from these 
resources."153 The Secretary of the Interior is authorized to permit 
the use of areas within the system "for any purpose . . . whenever 
he determines that such [purpose is] compatible with the major pur-
poses for which such areas were established."154 
Regulations promulgated by the Fish and Wildlife Service require 
applicants for permission to use areas within the system to submit a 
detailed environmental report with the application. The report must 
discuss: impacts on air and water quality; scenic and aesthetic 
resources; historic, architectural, archaeological, and cultural fea-
tures; and wildlife, fish and marine life.155 It must be sufficiently 
detailed to allow the Fish and Wildlife Service to determine whether 
the activity requires the preparation of an Environmental Impact 
Statement. 156 
Although the law would appear to give the Secretary of the In-
terior authority to authorize the construction of hydroelectric 
facilities in Wildlife Refuges, it is doubtful that such facilities would 
actually be found to be consistent with the purposes for which any 
refuge is established. The system includes areas which are estab-
lished for the protection of fish and wildlife. The examples of non-
wildlife uses contained in the statute-power lines, telephone lines, 
ditches, pipelines, and roads157 -are all linear facilities designed to 
transport electrical power, information, or physical material through 
the refuge and would have relatively few adverse impacts on wildlife 
compared to even a small hydroelectric facility. The House report on 
the Act which created the system stressed that nonwildlife uses 
should be permitted "only when extreme caution has been exercised 
to make sure that the other uses are compatible and incidental and 
secondary to the primary purposes. . . . [T]he Secretary should be 
153. 50 C.F.R. § 25.11(b) (1980). 
154. 16 U.S.C. § 668dd(d)(I)(A) (1976 and Supp. III 1979). 
155. 50 C.F.R. § 29.21-2 (1980). 
156. [d. For a discussion of NEPA, see notes 35-67 supra. 
157. 16 U.S.C. § 668dd(d)(I)(B) (1976 and Supp. III 1979). The statute also authorizes the 
Secretary to permit such wildlife-related uses as hunting, fishing, public recreation, and ac-
commodations, and access whenever he determines that the use is compatible with the "major 
purposes" for which the refuge was established. [d. § 668dd(d)(I)(A). The significance of the 
term "major purposes" is not discussed in the legislative history or in the cases. 
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most restrictive when considering requests for roads to go through 
any area within the system."15S Given the apparent congressional 
concern with such facilities as roads, it is probable that developers 
will encounter some difficulty in securing authorization for the con-
struction of projects in National Wildlife Refuges. 
C. The Wild and Scenic Rivers System 
The Wild and Scenic Rivers Act159 declares a national policy of 
preserving certain rivers which, together with their immediate sur-
roundings, "possess outstandingly remarkable scenic, recreational, 
geologic, fish and wildlife, historic, cultural, or other similar 
values."16o Such rivers are designated wild and scenic by Con-
gress161 or by approval of the Secretary of the Interior after nomina-
tion by the governor of the state through which the river flows. 162 
Components of the system are classified as either "wild," "scenic," 
or "recreational," depending upon the extent to which the river and 
its environment are accessible and have been affected by develop-
ment.16S Rivers which have undergone some impoundment or diver-
sion in the past may only be classified as recreational. 164 
The Act lists twenty-three specific rivers for inclusion in the 
system165 and others for potential inclusion. 166 Rivers included in the 
system are required by the Act to be maintained in their free-flowing 
condition,167 thus hydroelectric projects may not be authorized on 
wild and scenic rivers.16s In addition, hydroelectric projects are pro-
158. H.R. REP. No. 1168, 89th Cong., 2d Sess. 11 (1966). 
159. 16 U.S.C. SS 1271-1287 (1976 and Supp. III 1979). 
160. Id. § 1271. 
161. Id. § 1273(a)(i). 
162. Id. S 1273(a)(ii). Where there is disagreement between states, only the nominated seg-
ment of an interstate river can be designated. Following designation, federal or federally 
authorized activities in the adjacent segments may not adversely affect the listed segment. Id. 
S 1278(a). 
163. 16 U.S.C. § 1273(b) (1976 and Supp. III 1979). 
164. Id. S 1273(b)(3). 
165. Id. § 1274(a). 
166. Id. § 1276. 
167. Id. § 1271. 
168. Id. S 1278(a). For an interesting case study of a Wild and Scenic River controversy, see 
Appalachian Power Co. v. United States, 607 F.2d 935 (Ct. Cl. 1979). That case involved the 
company's controversial Blue Ridge Hydroelectric Project on the New River in Virginia. The 
company had secured a federal license to construct and operate the plant. The Court of Claims 
found, however, that the rights under the license did not vest until after the time for judicial 
review had elapsed. During this period, Congress had added the segment of the river in ques-
tion to the Wild and Scenic Rivers System and, thus, effectively prevented construction of the 
previously licensed project. 
\ 
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hibited on any river designated for potential inclusion in the system 
until three years have passed since the latest congressional designa-
tion of a potentially includable river.169 
Like the Endangered Species Act,170 the Wild and Scenic Rivers 
Act is written in terms that may prevent the development of a par-
ticular site under some circumstances. Early consultation with the 
Department of the Interior is necessary to determine whether a par-
ticular site is on a river that is under study for inclusion in the 
system. If this is the case, FERC will probably postpone action on 
the license application until a final decision is made on listing the 
river. 171 
D. The National Trails System 
Congress established the National Trails System172 in 1968 to 
"promote the preservation of public access to, travel within, and en-
joyment and appreciation of the open-air, outdoor areas and historic 
resources of the Nation."173 The system is composed of recreational, 
scenic, and historic trails. Recreational trails are designated by the 
Secretary of the Interior or the Secretary of Agriculture where lands 
administered by him are involved.174 Scenic and historic trails are 
created by Act of Congress175 after recommendation by the 
Secretary of the Interior or the Secretary of Agriculture following 
consultation with the heads of federal agencies with authority over 
lands through which the proposed trail would pass.176 
With respect to national scenic or national historic trails the ap-
propriate secretary may relocate segments of a trail if he finds: (1) 
that the relocation will serve the purposes for which the trial was 
established; and (2) that the relocation is part of a sound land 
management program in accordance with established multiple-use 
principles.177 Thus, it is possible that scenic or historic trails could be 
relocated to facilitate hydroelectric development. If any component 
of the system, including a recreational trail, is located on lands ad-
ministered by the Secretary of the Interior or the Secretary of 
169. 16 U.S.C. § 1278(b) (1976 and Supp. III 1979). 
170. See text at note 95 supra. 
171. ELI REpORT, supra note 49, at 135 n.59. 
172. 16 U.S.C. §§ 1241-1249 (1976 and Supp. III 1979). 
173. Id. § 1241(a). 
174. Id. S 1243(b). 
175. Id. S 1244(a). 
176. Id. S 1244(b). 
177. Id. S 1246(b). For a definition of "multiple use" see text at note 109 supra. Any 
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Agriculture, and relocation is not possible or is deemed unnecessary, 
a right of way may be granted for the use of the trail. 178 The right of 
way must be related to the purposes of the Act,179 however, and 
authorization would still be required from FERC under the Federal 
Power Act before the right of way could be used for hydropower pro-
duction.180 
Both the right of way and the trail relocation (for scenic and 
historic trails only) options are available at the discretion of the 
secretary with authority over the land through which the trail 
passes. Both options are contingent upon a finding that the purposes 
for which the trail was established would be served by granting the 
application. 181 National Recreation Trails are established for recrea-
tional uses.182 National Scenic Trails are established "to provide 
maximum outdoor recreation potential and for the conservation and 
enjoyment of the nationally significant scenic, historic, natural or 
cultural qualities" of the areas through which they pass.183 National 
Historic Trails follow as closely as possible original trails or routes of 
national historic significance and are established for the "identifica-
tion and protection of the historic route and its historic remnants and 
artifacts for public use and enjoyment."184 Hydroelectric developers 
should consult with the appropriate federal agency to determine 
whether a particular project is consistent with the goals of the N a-
tional Trails System and whether the right of way or the trail reloca-
tion option is available with respect to a particular site. There appear 
to be no cases that discuss the issue of consistency with the goals of 
the National Trails System. However, it is difficult to see how the 
purposes of any trail would be served through construction of a 
hydroelectric power project. 
E. The National Wilderness System 
The National Wilderness System was established in 1964185 for the 
purpose of securing for present and future generations the benefits 
substantial relocation of the trail requires an act of Congress. [d. § 1246(b). 
178. [d. § 1248(a). 
179. [d. 
180. For a discussion of the licensing requirements of federal regulatory agencies, including 
those of FERC, see Part V of this article. 
181. 16 U.S.C. § 1246(b) (1976 & Supp. III 1979). 
182. [d. § 1242(a). The legislative history of the National Trails Act suggests that the pur-
pose of recreational trails is "to provide the greatest outdoor recreation potential in the most 
desirable natural environment practicable." H.R. REP. No. 1631, 90th Cong., 2d Sess. 8 
(1968). 
183. 16 U.S.C. § 1242(b) (1976 & Supp. III 1979). 
184. [d. § 1242(c). 
185. 16 U.S.C. §§ 1131-1136 (1976 and Supp. III 1979). 
1981] HYDROELECTRIC DEVELOPMENT 841 
of an enduring resource of wilderness.186 Wilderness is defined in the 
Wilderness Act as "an area where the earth and its community of 
life are untrammeled by man, where man himself is a visitor who 
does not remain."187 These areas are located on federal land and are 
administered by the agencies who had responsibility over them 
before they were designated by Congress as wilderness.188 Com-
ponents of the system are managed so as to maintain them in a 
suitable condition for future use and enjoyment as wilderness. 189 
The Wilderness Act specifically prohibits commercial enterprises, 
permanent roads, structures, and installations of any kind in 
wilderness areas.190 However, the President may authorize the con-
struction of "water conservation works, power projects, transmis-
sion lines, and other facilities needed in the public interest" upon his 
determination that the authorization of such uses will better serve 
the interest of the United States than will its denial.191 
The Act contemplates promulgation of regulations by the Presi-
dent to carry forward the special exemption provision,192 but, to 
date, no regulations have been published. It is unlikely, however, 
that a project suitable for small-scale, private development would 
qualify, since the "public interest" component of such a project 
would probably be less than overwhelming. Thus, the effect of 
wilderness designation may be to preclude hydroelectric develop-
ment on substantial segments of federal land. 
The laws discussed thus far in this article affect the small-scale 
developer in one of three ways: by precluding development; by re-
quiring a special use permit or right of way; or by requiring that the 
federal agency responsible for authorizing the project (e.g., FERC) 
186. [d. § 1131(a). 
187. [d. § 1131(c). An area of wilderness is further defined to mean: 
[Aln area of undeveloped Federal land retaining its primeval character and influence, 
without permanent improvements or human habitation, which is protected and 
managed so as to preserve its natural conditions and which (1) generally appears to 
have been affected primarily by the forces of nature, with the imprint of man's work 
substantially unnoticeable; (2) has outstanding opportunities for solitude or a 
primitive and unconfined type of recreation; (3) has at least five thousand acres of 
land or is of sufficient size as to make practicable its preservation and use in an unim-
paired condition; and (4) may also contain ecological, geological, or other features of 
scientific, educational, scenic, or historical value. 
[d. § 1131(c). 
188. [d. § 1131(b). 
189. [d. § 1131(a). 
190. [d. § 1133(c). The prohibition is subject to existing private rights and special exemp-
tions for mineral extraction made in the Act. [d. 
191. [d. § 1133(d)(4). 
192. [d. 
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consider the environmental effects of the proposed project before 
authorizing it. Development may be foreclosed by the Endangered 
Species Act, the Wilderness Act, or the Wild and Scenic Rivers Act. 
Permits or rights of way are required for developments in National 
Wildlife Refuges, on National Trails, in BLM multiple-use lands, and 
in National Forests. Consideration of resource-specific environmen-
tal impacts by regulatory agencies is required under the Fish and 
Wildlife Coordination Act, section 18 of the Federal Power Act, and 
the Reservoir Salvage Act in conjunction with the Historic Preserva-
tion Act. Finally, overall environmental consideration is ensured 
through the preparation of an EIS under NEP A when the effects of 
a proposed project are significant. 
Since the environmental impacts of hydroelectric development 
tend to be highly site-specific, developers should examine the laws 
and the regulations promulgated thereunder and consult with the ap-
propriate federal management agency as early in the planning proc-
ess as is practicable. In order to facilitate their own compliance with 
federal environmental law, the regulatory agencies discussed in the 
next section require applicants for federal authorization to submit a 
substantial amount of environmental information with their applica-
tions. 
V. FEDERAL AUTHORIZATION-LICENSES AND PERMITS 
A substantial amount of federal environmental legislation is ap-
plicable to the licensing, construction, and operation of private 
hydroelectric facilities. As indicated above, where the project pro-
posed is to be located on federal land, a project proponent may en-
counter land use constraints which limit hydroelectric development. 
This is true in all federally controlled areas, especially in restricted 
use areas such as wildlife refuges19S and wilderness areas.194 Even 
where a project has no effect on particular federal resource conser-
vation programs, federal legislation imposes substantive and pro-
cedural constraints on regulatory agencies with authority over the 
development of hydroelectric power. Environmental impacts, par-
ticularly those on fish and wildlife, endangered species, and historic 
resources, must be considered by these agencies before a particular 
193. See text at notes 151-58 supra. 
194. See text at notes 185-92 supra. 
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project is authorized. 195 The importance of this rather substantial 
body of federal environmental law is reflected in the licensing re-
quirements of the three regulatory agencies discussed below. 
A. The Federal Energy Regulatory Commission 
The Federal Power Act authorizes the Federal Energy Regulatory 
Commission (FERC) to license hydroelectric facilities on "streams or 
other bodies of water over which Congress has jurisdiction under its 
authority to regulate commerce . . . or upon any part of the public 
lands and reservations . . . or for the purpose of utilizing the surplus 
water or water power from any government dam."196 To qualify for 
a FERC license, the statute requires that the project be "best 
adapted to a comprehensive plan for improving or developing a 
waterway."197 In evaluating a license application, FERC must con-
sider beneficial public uses of the waterway, including recreational 
195. See text at notes 35-128 supra. 
196. 16 U.S.C. § 797(e) (1976). Congress' authority to regulate commerce extends to waters 
of the United States insofar as they are navigable. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 5 
(1824). "Navigable waters" are defined in the Federal Power Act as waters which, "in their 
natural or improved condition notwithstanding interruptions. . . by falls, shallows, or rapids 
. . . are used or suitable for use for the transportation of persons or property in interstate or 
foreign commerce." 16 U.S.C. § 796(8) (1976). It has been held that a finding of navigability 
may be premised on: 
(1) the use of the waterway at any time for transportation of persons or property by 
boat; 
(2) the flotation of logs to a mill; 
(3) formulation of plans to improve the waterway, whether or not such plans were 
actually implemented. 
Conn. Light & Power Co. v. FPC, 557 F.2d 349,354-58 (2d Cir. 1977). FERC also exercises its 
commerce-related jurisdiction over hydroelectric facilities which affect navigable waters and 
projects which are connected to an interstate power grid. ELI REPORT, supra note 49, at 15. 
"Public lands" are defined in the Act as land and interests in land owned by the United 
States and subject to disposition under the public land laws. 16 U.S.C. § 796(1) (1976). "Reser-
vations" include National Forests, Indian lands, and military reservations, as well as lands 
held for public purposes. National Parks and National Monuments are not included; thus, 
FERC jurisdiction does not extend to projects in these areas. [d. § 796(2). Special authoriza-
tion from Congress is required to construct a hydroelectric facility in a National Park or on the 
site of a National Monument. [d. § 797a. 
197. 16 U.S.C. § 803(a) (1976). The requirement that a project be "best adapted" has been 
held to require consideration of recreational and scenic resources. See Udall v. FPC, 387 U.S. 
428,450 (1967) and Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608 (2d Cir. 
1965), cert. denied, 384 U.S. 941 (1966). FERC may require that fish hatcheries be built at the 
licensee's expense to prevent impairment of the natural ecology of a river. Pacific Power & 
Light Co. v. FPC, 333 F.2d 689,693-94 (9th Cir. 1964), cert. denied, 379 U.S. 969 (1964). 
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uses.198 FERC may require the modification of any proposed project 
before authorization.199 
Before applying for a FERC license, the developer must determine 
whether a project is subject to FERC jurisdiction and whether the 
project is exempt from licensing. If jurisdiction exists, and the proj-
ect is not exempt, he must apply for a Preliminary Permit. These 
preapplication procedures are discussed below. 
1. Prelicense Activities: Declaration of Intent, Preliminary 
Permit, and Exemption Qualification 
The first step taken by many small-scale developers will be the fil-
ing with FERC of a declaration of intent to construct and operate a 
hydroelectric facility. Such a declaration is required prior to con-
struction of a project in nonnavigable waters.200 It provides FERC 
with enough information to allow it to determine whether the water-
way is indeed nonnavigable and, if so, whether any other basis for 
FERC jurisdiction exists.201 A jurisdictional basis would be present 
if the project as proposed would affect interstate commerce202 or 
would utilize federal resources such as land or water power. 203 
FERC has final authority to determine its own jurisdiction, subject 
to judicial review. Construction and operation of a hydroelectric 
facility over which FERC has regulatory jurisdiction without a 
license is forbidden by the Federal Power Act.204 If the waterway is 
indeed nonnavigable and if the project would neither affect com-
merce nor use federal resources, the Federal Power Act authorizes 
construction of the facility upon compliance with applicable state 
law.205 
Even if FERC jurisdiction exists, a license will not be required if 
the applicant qualifies for an exemption from the licensing re-
quirements under the Public Utility Regulatory Policies Act of 1978 
(PURPA).206 Under PURPA, as amended by the Energy Security 
Act of 1980 (ESA),207 FERC may exempt certain small hydroelectric 
198. 16 u.s.c. § 803(a) (1976). 
199. Id. 
200. Id. § 817. 
201. Id. 
202. A project on a nonnavigable waterway may affect interstate or foreign commerce 
either through its effect on navigable waters or through connection to an interstate power grid. 
See note 196 supra. 
203. 16 U.S.C. § 797(e) (1976). See discussion of FERC jurisdiction at note 196 supra. 
204. 16 U.S.C. § 817 (1976). 
205. Id. 
206. 16 U.S.C. § 823a (Supp. II 1978) (Pub. L. No. 95-617, § 213, 92 Stat. 3148 (1978». 
207. Pub. L. No. 96-294, § 408, 94 Stat. 611 (1980). 
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facilities from the licensing requirements of the Federal Power Act 
provided they meet specific criteria. 
As originally passed, PURP A authorizes the exemption of facilities 
of 15 megawatts (MW)208 or less which are located on nonfederal 
lands and which utilize a man-made conduit operated primarily for 
nonhydroelectric purposes.209 The ESA amended PURP A to allow 
the exemption, on a case-by-case or on a categorical basis, of projects 
which utilize an existing dam or natural water feature (rather than a 
conduit) and which have a capacity of 5 MW or less.210 
Although the exemption procedures authorized by PURP A and the 
ESA may accelerate the development of hydroelectric power, Con-
gress did not intend to encourage hydroelectric development at the 
expense of the environment. Neither PURPA nor the ESA exempts 
FERC from the impact evaluation and resource protection re-
quirements of federal laws such as NEP A. 211 Thus, a significant 
amount of environmental analysis is required even of applicants for 
exemptions.212 In addition, PURP A requires consultation with the 
United States Fish and Wildlife Service and the state wildlife agency 
before an exemption is granted.213 An exemption can only be 
granted subject to such terms and conditions "as the Fish and 
Wildlife Service and the State [wildlife] agency each determine are 
appropriate" to prevent damage to fish and wildlife resources. 214 
These consultation provisions are also explicitly made binding on ap-
plications for exemptions for conventional (non conduit) facilities 
under the ESA.215 
208. One megawatt is generally sufficient to supply the average electrical needs (including 
industrial needs) of 500 people or the domestic-residential needs of 1,000 people. A. EIPPER, 
HYDROPOWER EXPANSION IN NEW ENGLAND: THE FISH AND WILDLIFE SERVICE DILEMMA 2 n.1 
(1978). 
209. The conduit facility must: 
(1) be located on non-federal lands; and 
(2) utilize for power generation only the hydroelectric potential of a manmade con-
duit which is operated for the distribution of water for agricultural, municipal, or 
industrial consumption and not primarily for the generation of electricity. 
16 U.S.C. § 832a(a)(1), (2) (Supp. II 1978). 
210. Pub. L. No. 96-294, § 408(b), supra note 207. Neither PURPA, nor the Energy Securi-
ty Act, nor the regulations thus far promulgated under the acts define a "natural water 
feature." FERC suggests that such a natural water feature will commonly be an elevated lake 
or a waterway, the topographical features of which allow the diversion of water for power 
generation purposes. 45 Fed. Reg. 76,115 (1980). 
211. See text at notes 35-67 supra. 
212. See text at notes 217-19 infra. 
213. 16 U.S.C. § 823a(c) (1976 & Supp. III 1979). 
214. [d. See also 18 C.F.R. § 4.94(b) (1981) and 45 Fed. Reg. 76,127 (1980) (to be codified at 
18 C.F.R. § 4.107(e». 
21fi. Pub. L. No. 96-294, § 408, supra note 207. 
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Exemption applications are currently evaluated by FERC on a 
case-by-case basis.216 Applicants are required to submit an en-
216. The Energy Security Act authorizes FERC to grant exemptions to qualifying conven-
tional (nonconduit) facilities on a categorical basis. Pub. L. No. 96-294, § 408, supra note 207. 
FERC has proposed regulations exempting two categories of hydroelectric projects from 
licensing: first, small facilities of 1,000 kilowatts or less which utilize an existing dam (46 Fed. 
Reg. 1,297 (1981)) (proposed for codification at 18 C.F.R. § 4.113); second, small hydroelectric 
facilities with between 100 KW and five MW capacity provided that they meet certain en-
vironmental criteria. To qualify for the latter exemption, the project must: 
(1) utilize for electric power generation only the water power potential of an exist-
ingdam; 
(2) not entail any increase in the normal maximum surface elevation of the impound-
ment pursuant to repair or reconstruction of a dam; 
(3) not entail, for the purpose of generating electric power, any change from the 
prevailing regime of storage and release of water from the impoundment; 
(4) not entail diversion of the water from the waterway for more than 300 feet from 
the toe of the dam to the point of discharge into the waterway; 
(5) not entail construction of any primary transmission line which: (i) has a design 
capacity of more than 69 kilovolts (KV); or (ii) is more than one mile long and lo-
cated on a new right of way; 
(6) utilize only a dam at which there is no significant existing upstream or down-
stream passage of fish; 
(7) not cause violation of applicable water quality standards [see text at note 300 in-
fra]; 
(8) not entail any construction on or alteration of any site included in or eligible for 
inclusion in the National Register of Historic Places; 
(9) not entail construction in the vicinity of any threatened or endangered species or 
critical habitat listed or designated in the regulations of the United States 
Department of the Interior; and 
(10) not be only part of a licensed water power project. 
46 Fed. Reg. 1,295 (1981) (proposed for codification at 18 C.F.R. § 4.109). It is estimated by 
FERC that at least 20 percent and possibly as much as 75 percent of the developable small 
hydroelectric power projects fall within the two categories covered by the exemption. [d. at 
1,292. 
FERC has determined, based on its own expertise with respect to the former category and 
on an Environmental Assessment with respect to the latter, that the exemptions do not con-
stitute a major federal action significantly affecting the human environment. Thus, an En-
vironmental Impact Statement will not be prepared for either category. [d. at 1,293; see 
FEDERAL ENERGY REGULATORY COMMISSION, ENVIRONMENTAL ASSESSMENT: RULEMAKING FOR 
CATEGORICAL EXEMPTION FROM LICENSING UNDER PART 1 OF THE FEDERAL POWER ACT FOR 
SMALL HYDROELECTRIC POWER PROJECTS WITH AN INSTALLED CAPACITY OF 5 MEGAWATTS OR 
LESS (1980)(FERC Docket No. RM 81-7). FERC has also issued a Notice of Intent to Prepare 
an Environmental Impact Statement evaluating the effects of exempting all or part of the re-
maining projects potentially exemptable under the Energy Security Act. 46 Fed. Reg. 1,294 
(1980). Although PURP A and the E SA both require that exemptions be subject to such condi-
tions as the Fish and Wildlife Service and the state wildlife agency deem necessary to prevent 
damage to fish and wildlife resources, the proposed regulations give little attention to the con-
servation of these resources. Applicants for exemption of facilities with a capacity between 
100 KW and five MW would be required to consult with either the Fish and Wildlife Service or 
the state agency. 46 Fed. Reg. 1,294 (1980). This requirement does not conform to the 
language of PURPA or the ESA, both of which require consultation with both agencies. If the 
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vironmental report with their application to FERC.217 The report is 
designed to facilitate FERC's compliance with the various en-
vironmental laws which affect its licensing authority. The report 
must contain a description of the environmental setting, including 
fish and wildlife resources; any endangered species or critical 
habitats; and sites on or eligible for inclusion on the National 
Register of Historic Places. A description of expected impacts is re-
quired, as well as measures proposed to prevent adverse impacts. 
Letters or other documentation must be included which show con-
sultation or attempted consultation with federal and state fish and 
wildlife agencies, as well as any conditions required by such agencies 
for the conservation of fish and wildlife.218 These terms are 
automatically made a part of the exemption if it is granted. 219 
If FERC has jurisdiction over the project and if it does not qualify 
regulation is approved as proposed, it would allow developers to circumvent one of the re-
quirements for an exemption. 
In addition, the proposed requirement that there be no significant fish movement near an ex-
isting dam would seem unnecessary, since migratory fish species would long ago have died off 
in areas where a dam prevented their migration or where flooding had altered their habitat. 
This requirement indicates that FERC's licensing policy is one of nondegradation, rather than 
enhancement of wildlife resources, as required by the Fish and Wildlife Coordination Act. See 
text at note 88 supra. 
217. 18 C.F.R. § 4.92(cX5) (1981) and 45 Fed. Reg. 76,127 (1980) (to be codified at 18 C.F.R. 
§ 4.107(e)). The environmental report is required of all applicants for FERC authorization 
under both the regulations pertaining to exemptions and those dealing with licenses. See text 
at notes 231,239, and 258 infra. Upon receipt of the report, the FERC staff reviews the pro-
posal to determine whether issuing a license (or an exemption) would be a major federal action 
significantly affecting the human environment, thus requiring the preparation of an En-
vironmental Impact Statement. 18 C.F.R. § 2.81 (1981). If so, a draft EIS is prepared and cir-
culated for public comment and state and federal agency review. [d. The comments received 
on the draft document are incorporated in the preparation of a final EIS, which accompanies 
the proposal through all stages of FERC review prior to the issuance or denial of the license. 
[d. 
FERC issued proposed regulations to amend its current NEPA procedures in 1979 (44 Fed. 
Reg. 50,052 (1979)), however, the proposals have not been revised or finalized. Like the cur-
rent rules, the proposed regulations do not prescribe what weight FERC will give to en-
vironmental concerns in carrying out its regulatory authority. Rather, the regulations simply 
catalogue the procedural steps to be taken by the applicant and by FERC in responding to 
NEPA's requirement that environmental impacts be considered in the licensing process. 
Under the proposed regulations, preliminary permits are excluded from environmental review 
altogether except in unusual circumstances. [d. at 50,057. Where a large project is proposed, 
this could result in a rather substantial commitment of resources before a rigorous analysis of 
environmental impacts is carried out. The proposed regulations also make it clear that FERC 
expects that only major unconstructed facilities will require the preparation of an EIS. [d. at 
50,056. 
218. 18 C.F.R. § 4.92(cX5), 4.107(c) (1981). 
219. 16 U.S.C. § 823a(c) (1976 & Supp. III 1979); 18 C.F.R. §§ 4.94(b), 4.106(b) (1981). 
848 ENVIRONMENTAL AFFAIRS [Vol. 9:815 
for an exemption-because, for example, it requires the building of a 
dam or because it has a capacity greater than the applicable 
statutory limit-a license is required for its construction and opera-
tion. The first step in the license procedure is the acquisition of a 
preliminary permit.220 Although the preliminary permit does not 
authorize construction, it assures the developer of priority over 
subsequent developers of the same site while he completes the ac-
tivities necessary to support the application for an actual license, 
which will be filed later.221 
Because of its nature as a prelicense activity, the environmental 
safeguards in the preliminary permit application process are few. 
The applicant must describe the effect of the project on lands and 
waters in the area, including its effect on floodplains, as well as any 
effort to be made to mitigate damage and restore disturbed areas to 
their natural state.222 Areas in or designated for study for inclusion 
in the National Wild and Scenic Rivers System223 or the National 
Wilderness System224 must be included on the project map.225 The 
Commission may also require the applicant to submit any other infor-
mation relevant to the decision to issue a preliminary permit. 226 
A preliminary permit is valid for up to three years, during which 
time the permittee may apply for the license to construct and 
operate a hydroelectric facility. 227 The license application process 
varies depending on the size and nature of the proposed activity. The 
least rigorous requirements apply to "minor projects" with an in-
stalled capacity of 1.5 megawatts or less.228 All other projects are 
classified by FERC as "major projects," and the licensing re-
quirements differ depending on whether the project uses an existing 
dam or requires the construction of a new one.229 
2. The Licensing of Minor Projects: Environmental Disclosure 
FERC has promulgated regulations requiring proponents of proj-
220. FERC is authorized to issue preliminary permits under 16 U.S.C. § 797(f) (1976 & 
Supp. III 1979). 
221. [d. § 798. 
222. 18 C.F.R. § 4.81(c)(2)(i) (1981). 
223. See text at notes 159-71 supra. 
224. See text at notes 185-92 supra. 
225. 18 C.F.R. § 4.81(e)(4)-(5) (1981). Areas recommended for designation for study as 
wilderness areas must be included as well. [d. § 4.81(e)(5)(ii). 
226. [d. § 4.31(f). 
227. 16 U.S.C. § 798 (1976). 
228. See text at notes 230-35 infra. 
229. See text at notes 236-65 infra. 
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ects of 1.5 MW or less to file a "short form-minor project" applica-
tion,230 containing a description of the proposed activity, evidence of 
compliance with state laws and consultation with state and local 
agencies, and an environmental report.231 A description of the envi-
ronmental setting and resources is required, as well as a discussion 
of endangered species and historic sites. Effects of the project on the 
environment, available conservation and enhancement measures, ef-
forts to prevent adverse impacts, and alternatives232 to the proposed 
project must all be described.233 Documentary evidence of consulta-
tion with federal, state, and local environmental agencies must also 
be included in the report.234 
The category of projects to which this section is applicable overlaps 
the category of projects eligible for exemption from licensing. Thus, 
the "short form-minor project" license need only be issued to 
facilities under 1.5 MW which do not qualify for an exemption. This 
might occur, for example, when a project has an installed capacity of 
less than 5 MW but requires the construction of a new dam or is 
located on federal land.235 
3. The Licensing of Major Projects at Existing Dams: 
Environmental Disclosure 
The procedure described in this section is applicable to projects of 
greater than 1.5 MW which: (1) do not require changes in the amount 
of water impounded by an existing dam;236 and (2) have no signifi-
cant environmental effects.237 A developer should consult with the 
230. 18 C.F.R. §§ 4.60, 131.6 (1981). 
231. [d. § 131.6. 
232. See text at notes 217-18 supra. The report differs from the exemption application 
report in requiring a discussion of alternative means for obtaining the electrical power ex-
pected from the project. [d. 
233. 18 C.F.R. § 131.6 (1981). 
234. [d. 
235. See text at notes 208-10 supra. 
236. FERC defines an "existing dam" as a structure for diverting or impounding water 
which has been completely constructed. 18 C.F.R. § 4.5O(bX2) (1981). 
237. FERC regulations define the scope of the "major projects-existing dams" regulations. 
Projects eligible for a license under this section: 
(1) would have a total installed generating capacity of more than 1.5 MW; 
(2) would not use the water power potential of any dam except an existing dam; 
(3) would not include any proposed repair or reconstruction of an existing dam that 
would result in a significant change in the normal maximum surface area or the 
normal maximum surface elevation of an existing impoundment; and 
(4) would not include any proposed new development or change in operation that 
would result in a significant environmental impact. 
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FERC staff to determine whether a proposed project conforms to 
these requirements.238 If not, the project must be licensed through 
the procedure for unconstructed facilities described in the next sec-
tion. 
Applicants for authorization of major projects at existing dams are 
required to submit an environmental report divided into six sections: 
general description; water quality; fish and wildlife; historic 
resources; recreation; and land management and aesthetics.239 The 
general description should contain a discussion of the environmental 
setting in which the project is to be located and any environmental 
factors important to an understanding of the site.240 
The water quality segment, prepared in consultation with state 
and federal water management agencies, should contain a descrip-
tion of existing and proposed uses of the waterway.241 It should 
discuss current water characteristics and should incorporate water 
quality standards and stream bed characteristics of upstream and 
downstream areas.242 Changes in design, construction, or operation 
recommended by water management agencies must be discussed 
and, if rejected by the developer, the reasons for rejection set 
forth.243 The report should describe the continuing effect of the pro-
posal on regional water quality244 and must contain evidence of com-
pliance with the Clean Water Act.245 
[d. § 4.50(b)(5). With some exceptions, such a facility would qualify for an exemption from 
licensing if it had a proposed installed capacity of five MW or less. See text at notes 206-13 
supra for a discussion of exemptions from FERC licensing. 
238. The determination of whether a proposed project would have significant environmen-
tal impacts is made by FERC. 18 C.F.R. § 4.50(c) (1981). The regulations provide that ap-
plicants may obtain guidance from FERC in evaluating the significance of the environmental 
impacts to determine whether the project can be licensed under the "major project-existing 
dam" regulations. [d. Presumably, this guidance would involve a certain amount of conjecture, 
supported by FERC's experience and expertise. If the application eventually discloses that a 
project would have significant impacts, NEP A would require the preparation of an EIS before 
the project could be licensed. See text at note 43 supra. 
The regulations provide that to be licensed as a "major project-existing dam," a project may 
not include any "new development," defined as "construction, installation, repair, reconstruc-
tion, or other change in the existing state of project works or appurtenant facilities, including 
any dredging and filling in project waters." 18 C.F.R. § 4.50(b)(6) (1981). 
239. 18 C.F.R. § 4.51(f)(1)-(6) (1981). 
240. [d. § 4.51(f)(1). 
241. [d. § 4.51(f)(2)(i). 
242. [d. § 4.51(e)(2)(ii). For a brief discussion of water quality standards, see text at notes 
300-01 infra. 
243. 18 C.F.R. § 4.51(f)(2)(iv) (1981). 
244. [d. S 4.51(f)(2)(v). 
245. [d. S 4.51(f)(2)(vi). For a discussion of the Clean Water Act, see text at notes 297-314 
infra. 
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The fish and wildlife section, like the water quality section, is 
prepared in consultation with federal and state agencies. 246 It must 
contain a description of the fish, wildlife, and botanical resources of 
the area affected by the project and must identify endangered or 
threatened species and critical habitat affected by the proposal. 247 
Methods suggested during agency consultation for mitigation of 
harmful impacts must be discussed and, if rejected by the developer, 
the reasons for rejection must be incorporated in the report. 248 
The historical and archaeological section,249 also prepared in con-
sultation with federal and state agencies, should discuss the historic 
and prehistoric resources of the area and identify any sites listed or 
eligible for inclusion on the National Register of Historic Places.25o 
Proposed measures for the mitigation of adverse impacts should be 
discussed.251 
The section on recreation252 follows the same format as the earlier 
sections. It is prepared in consultation with state and federal recrea-
tion agencies and describes the project's impacts on the recreational 
resources of the area. The report must also discuss methods pro-
posed to prevent adverse impacts on recreational resources. A 
description must be provided of any areas within or near the pro-
posed site which are included in or under study for inclusion in the 
National Wild and Scenic Rivers System or the National Wilderness 
System.253 
Interagency consultation is also required in the preparation of the 
section on land management and aesthetics.254 Existing develop-
ment and land use patterns must be described, as well as possible 
methods of blending the proposed project with the surrounding en-
vironment.255 Long- and short-term effects on wetlands and flood-
plains must receive particular attention, and methods of protecting 
these ecologically sensitive areas must be fully discussed.256 
Because the application procedure for major facilities at existing 
dams is limited to proposals with no significant environmental im-
246. 18 C.F.R. § 4.51(f)(3) (1981). 
247. [d. § 4.51(f)(3)(i). 
248. [d. § 4.51(f)(3)(iii). 
249. [d. § 4.51(f)( 4). 
250. [d. 
251. [d. § 4.51(f)(4)(ii). 
252. [d. § 4.51(f)(5). 
253. [d. § 4.51(f)(5)(vi). 
254. [d. § 4.51(f)(6). 
255. [d. § 4.51(f)(6)(ii). 
256. [d. § 4.51(f)(6)(iii)-(iv). 
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pact and because the "short form" procedure for minor projects is 
applicable only to very small developments, it may be that federal en-
vironmentallaw will prove to be no more than a procedural obstacle 
to the construction and operation of projects to which these 
"streamlined" procedures apply. Nevertheless, compliance with the 
procedural requirements is a necessary prerequisite to federal 
authorization. Although the procedural mechanism for disclosure 
may seem burdensome at times, congressional interest in en-
vironmental protection, as evidenced by the wealth of existing en-
vironmental legislation, may be viewed as a justification for requir-
ing a limited environmental analysis even for small projects. Where 
large, unconstructed facilities are proposed, however, more signifi-
cant adverse environmental impacts may be encountered. Thus, the 
FERC disclosure requirements are much more rigorous for these 
facilities. 
4. The Licensing of a Major Unconstructed Facility: 
Environmental Disclosure 
The regulatory process described above is only available to 
developers of large projects when the environmental report filed 
with FERC shows that there will be no significant environmental im-
pacts from the facility as proposed. For all other projects which are 
not "minor" and which are not exempted, the license application 
procedure described in this section must be used. Because projects in 
this category are much more likely to have significant environmental 
impacts, the FERC environmental disclosure requirements are more 
substantial than those for minor projects and projects at existing 
dams. Besides general information about the applicant, the applica-
tion must contain a series of "exhibits, "257 the most significant of 
which, from an environmental standpoint, are Exhibits S, V, and W. 
Each exhibit must be prepared in consultation with the appropriate 
federal, state, and local agencies concerned with the resources and 
values discussed in it. Applicants should consult with FERC and ex-
amine the applicable state law to ascertain the specific agencies with 
whom they should consult in preparing the exhibits. 
Exhibit S is a fish and wildlife report prepared in consultation with 
the United States Fish and Wildlife Service and the state agency 
with authority over fish and wildlife resources. It must describe the 
impacts of the project on fish and. wildlife and must discuss any 
257. [d. § 4.41. 
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measures suggested by federal and state agencies for the conserva-
tion and enhancement of fish and wildlife resources. Design draw-
ings of fish ladders and other devices necessary for the conservation 
of fish and wildlife and a detailed statement of the extent of consulta-
tion with fish and wildlife agencies are also required. 
Exhibit V is concerned with the preservation of natural areas and 
historic and scenic resources. It must describe the measures to be 
taken by the applicant to protect these resources. When the project 
may affect a site listed, or eligible for listing, on the National 
Register of Historic Places, a park, or a scenic, natural, or recrea-
tional area, the reasons for choosing the particular site must be set 
forth, as well as the efforts to be made to mitigate adverse effects on 
resources of the site. 
Exhibit W -by far the most demanding of the required exhibits-is 
an environmental report designed to aid FERC in its compliance 
with the National Environmental Policy Act. The requirements for 
this exhibit are lengthy and detailed and are set out in an Appendix 
to the FERC regulations. 258 In general, Exhibit Wallows FERC to 
evaluate long- and short-term effects of the project, methods of 
avoiding adverse effects, alternatives to the proposal, and the effect 
of committing irretrievable resources to the project. 
Although the primary authority over hydroelectric development is 
vested in FERC, other federal permits may be required before con-
struction can begin. If a project requires dredging, filling, or the con-
struction of a dam, authorization will be required from the Army 
Corps of Engineers. The Corps permit program is described below. 
B. The Army Corps of Engineers 
Congress has given the Corps of Engineers regulatory authority 
over hydroelectric development under three separate statutes. The 
Federal Power Act prohibits the issuance of a FERC license for any 
project affecting the navigable capacity of the waters of the United 
States unless the plans for the project have been approved by the 
Secretary of the Army and the Chief of Engineers.259 This approval 
of plans is also required by section 9 of the Rivers and Harbors Act of 
1899 (RHA).260 Section 10 of the RHA requires authorization by the 
258. Guidelines for the Preparation of Applicant's Environmental Reports for Applications 
under Part I of the Federal Power Act Pursuant to Order No. 415-C, 18 C.F.R. ch. 1, pt. 2, 
app. A (1981). 
259. 16 U.S.C. § 797(e) (1976). 
260. 33 U.S.C. § 401 (1976). 
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Secretary of the Army of any excavation, fill, or alteration of the 
channel of any navigable water of the United States.261 Finally, 
under the Clean Water Act,262 a permit from the Corps is required 
for the discharge of dredged or fill material in navigable waters. 263 
The Corps exercises its authority under the Rivers and Harbors 
Act and the Federal Power Act by commenting on FERC applica-
tions. The Corps has determined that the interests of navigation 
should normally be protected by a recommendation to FERC that ap-
propriate conditions be inserted into the FERC license, rather than 
by the issuance of a separate permit.264 However, any part of a 
hydroelectric facility licensed by FERC that involves the discharge 
of dredged or fill material into the waters of the United States re-
quires a permit from the Corps pursuant to section 404 of the Clean 
Water Act.265 
Many hydroelectric projects will not need to go through the actual 
section 404 permit application procedure. As suggested above, if a 
project does not require dredging or the discharge of fill,266 no per-
261. [d. § 403. 
262. 33 U.S.C. §§ 1251-1376 (1976 & Supp. I 1977). 
263. [d. § 1344(a). The "discharge of fill material" has been defined by the Corps as encom-
passing placement of fill "necessary to the construction of any structure. . . [or] the building 
of any structure or impoundment requiring rock, sand, dirt, or other material for its construc-
tion." 33 C.F.R. § 323.2(n) (1980). Under this definition the construction of a dam requires a 
S 404 permit regardless of whether any supporting modification of the bank or bed of the 
waterway is required as part of the project. 
The dredge and fill control program is administered in conjunction with the Administrator of 
the Environmental Protection Agency, 33 U.S.C. § 1344(b)-(c) (1976 & Supp. I 1977) who has 
published guidelines for the Corps permit program at 40 C.F.R. § 230 (1981). The Ad-
ministrator may prohibit the deposition of fill if it would have an unacceptably adverse effect 
on municipal water supplies, shellfish beds, fishery areas, wildlife, or recreational areas. 33 
U.S.C. § 1344(c) (1976 & Supp. I 1977). Section 404 permits may be acquired from the state if 
it has a dredge and fill control program approved by the Administrator. [d. § 1344(g)-(h). 
264. 33 C.F.R. S 320.3(f) (1980). Activities over which FERC has licensing jurisdiction are 
exempted from the Rivers and 'Harbors Act permitting requirements by the Corps regulations 
promulgated pursuant to § 10 of the Rivers and Harbors Act, id. § 322.3(a) (1980). See also 
Scenic Hudson Preservation Conference v. Callaway, 370 F. Supp. 162 (S.D.N.Y.1973), affd, 
499 F.2d 127 (2d Cir. 1974), holding that the Federal Power Act preempted Corps permitting 
authority under § 10 and vested sole authority for the licensing of hydroelectric projects in 
FERC. [d. at 167. 
265. 33 C.F.R. § 323.3(e) (1980). See Scenic Hudson Preservation Conference v. Callaway, 
370 F. Supp. 162 (S.D.N.Y. 1973), affd, 499 F.2d 127 (2d Cir. 1974). Contra, Monongahela 
Power Co. v. Alexander, [Federal] UTIL. L. REP. (CCH) 1 12,395 (1980), holding that the 
Federal Power Act gave FERC exclusive authority to authorize hydroelectric development. 
266. Note that the construction of a dam is by definition "discharge of fill material." See 
note 263 supra. See Minnehaha Creek Watershed District v. Hoffman, 597 F.2d 617 (8th Cir. 
1979), holding that S 404 permit requirements apply to the construction of dams in the waters 
of the United States. [d. at 625-26. 
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mit need be acquired. In addition, the Clean Water Act does not 
regulate dredging or filling which is "for the purpose of maintenance 
. . . of currently serviceable structures such as dikes, dams, levees, 
[and] groins."267 Finally, regulations adopted pursuant to section 
404(e) of the Act268 exempt certain categories of fill nationwide ("na-
tionwide permits") and authorize the various District Engineers269 
to promulgate "general permits" for certain categories of fill ap-
plicable to their districts.270 Nationwide and general permits are 
discussed below. 
Nationwide permits are listed in the Corps regulations271 and may 
apply either to all discharges into certain waters272 or certain 
discharges in all waters.273 All discharges are permitted in nontidal 
rivers and streams located above the headwaters274 and lakes of less 
than ten acres surface area located above the headwaters. In addi-
tion, discharges into lakes of less than ten acres and nontidal rivers 
and streams which are isolated and not part of a surface system of in-
terstate or navigable waters are also permitted.275 These nationwide 
permits for all discharges in the waters described above are subject 
to certain environmental requirements, however: the discharge may 
not destroy a threatened or endangered species or critical habitat; it 
may not occur in a component of a Wild and Scenic River; it may not 
contain toxic pollutants; and it must be maintained to prevent ero-
sion.276 
Given the narrow applicability of the "all discharges in certain 
waters" category of nationwide permits, it is doubtful that many 
hydroelectric projects would qualify.277 However, as indicated above, 
nationwide permits are also created by the Corps regulations for 
"certain discharges into all waters."278 One of these is of special in-
267. 33 U.S.C. § 1344(f)(lXB) (1976 & Supp. I 1977). It is unclear to what extent this clause 
allows the discharge of fill material for the purpose of repairing existing dams to allow their 
use for the production of electricity. Regulations suggest that such activities are permitted 
without individual authorization from the Corps. See 33 C.F.R. § 323.4-3(aX5) (1980). 
268. 33 U.S.C. § 1344(eX1) (1976 & Supp. I 1977). 
269. The Corps is a highly decentralized agency, with District Engineers exercising control 
over the day-to-day regulatory activities in the various districts. 
270. 33 U.S.C. § 1344(e) (1976 & Supp. I 1977). 
271. 33 C.F.R. §§ 323.4-2-323.4-3 (1980). 
272. [d. § 323.4-2. 
273. [d. § 323.4-3. 
274. "Headwaters" means the point on a nontidal stream above which the average annual 
flow is less than five cubic feet per second. [d. § 323.2(i). 
275. [d. § 323.4-2(aX1)-(2). 
276. [d. S 323.4-2(aX3)-(4). 
277. [d. S 323.4-2(b). 
278. See text at notes 274-76 supra. 
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terest to developers. All discharges are permitted nationwide for: 
The repair, rehabilitation or replacement of any previously 
authorized, currently serviceable fill, or of any currently serv-
iceable fill discharged prior to the requirement for authorization: 
provided such repair, rehabilitation or replacement does not 
result in a deviation from the specifications of the original work, 
and further provided that the fill to be maintained has not been 
put to uses differing from uses specified for it in any permit 
authorizing its original construction.279 
This nationwide permit appears to complement that section of the 
Clean Water Act which exempts the maintenance of existing dams 
from the section 404 requirements.28o It is unclear to what extent fill 
must be "currently serviceable" to qualify for a nationwide permit 
for its replacement. Read broadly, this exemption may authorize the 
complete rebuilding of a breached dam.281 Developers should contact 
the District Engineer to determine whether a particular proposal 
can take advantage of the nationwide permit system.282 
In addition to nationwide permits, which operate on a national 
basis, the Secretary of the Army is authorized by the Clean Water 
Act to issue "general permits" on a regional basis for discharges 
which are similar in nature and which, individually and cumulatively, 
will have only a minimal adverse effect on the environment.28B Under 
the regulations promulgated pursuant to the Act, this authority has 
been delegated to the District Engineers.284 Discharges which are 
covered by such a general permit do not require an individual 
permit.285 Developers should contact the District Engineer of the 
district in which their project is located to find out whether filling 
279. 33 C.F.R. § 323.4-3(a)(5) (1980). These discharges are subject to a number of limita-
tions for the protection of endangered species, wild and scenic rivers, and water quality and 
for the prevention of erosion. [d. S 323.4-3(b). In addition, discharges are not permitted near a 
public water intake or in areas of concentrated shellfish production and must not disrupt the 
movement of native aquatic life. This last limitation will probably prevent the application of 
this nationwide permit to the reconstruction of a completely breached dam where migratory 
fish are present. [d. § 323.4(b). 
280. See text at note 267 supra. 
281. But see note 266 supra. 
282. The Corps has proposed the creation of a new nationwide permit for fills associated 
with small hydroelectric projects at existing reservoirs where the project is to be licensed by 
FERC. The nationwide permit would be limited to those facilities which qualify for FERC's 
short form licensing procedure (see text at notes 230-35 supra) and which would have minimal 
adverse environmental impacts. 45 Fed. Reg. 62,732, 62,776 (1980). 
283. 33 U.S.C. § 1344(e)(1) (1976 & Supp. I 1977). 
284. 33 C.F.R. title II, pt. 323, app. A (1980); id. § 323.3(c). 
285. [d. S 323.3(c). 
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associated with the project is covered by a general permit. 
If the discharge of fill pursuant to the construction of a hydro-
electric facility is not covered by a nationwide permit or general per-
mit-as, for example, where the "discharge of fill material" is actual-
ly the construction of a new dam286-individual authorization is re-
quired for the project.287 Individual permit applications are available 
from the District Engineer of the district in which the facility is pro-
posed to be located. The application must contain a description of the 
type and quantity of fill material, the method of transport and 
disposal, and the location of the disposal site. 288 Additional en-
vironmental data will be required as necessary to allow the District 
Engineer to prepare an Environmental Assessment.289 If no signifi-
cant environmental impacts are associated with the proposal, the 
permit may be issued without further environmental analysis if the 
District Engineer finds that the project is in the public interest.290 If, 
however, the District Engineer finds that the environmental effects 
of the proposed filling operation are significant, an Environmental 
Impact Statement must be prepared before the permit may be 
issued.291 
The Corps' NEP A procedures292 will have little substantive effect 
on most hydroelectric developments when regulatory jurisdiction is 
shared with FERC.293 Because of the magnitude of FERC's involve-
ment in the licensing process and its authority to approve or disap-
prove the project, it is likely that FERC would act as the lead agency 
in preparing an EIS for those projects which require one.294 The 
286. See the definition of "discharge of fill material" at note 263 supra. 
287. 33 C.F.R. § 323.3(b) (1980). 
288. ld. § 325.1(cX3). Certification that the project complies with applicable water quality 
standards is also required. ld. See text at note 303 infra. 
289. ld. § 325.1(d). 
290. Individual permits are granted if the District Engineer determines that issuance of a 
permit is in the public interest. ld. § 320.4(a). This determination requires consideration of, in-
ter alia, the project's effects on wetlands, fish and wildlife; historic, scenic, and recreational 
resources; and water quality, as well as nonenvironmental considerations. ld. 
291. Army Corps regulations for compliance with the National Environmental Policy Act 
are contained at id. § 325.4. 
292. ld. 
293. Scenic Hudson Preservation Conference v. Callaway, 370 F. Supp. 162 (S.D.N.Y. 
1973), affd, 499 F.2d 127 (2d Cir. 1974) held that the Federal Power Act preempts Corps 
regulatory authority over dams under § 10 of the Rivers and Harbors Act and vests exclusive 
licensing authority in FERC. The case also held, however, that notwithstanding FERC's ex-
clusive licensing authority, § 404 of the Clean Water Act allows the Corps to require a permit 
for the discharge of fill. ld. at 171. Contra, Monongahela Power Co. v. Alexander, 597 F.2d 
617 (8th Cir. 1979). 
294. See text at notes 35-67 supra. The CEQ guidelines for agency compliance with NEPA 
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Corps would assist in EIS development and ensure that the signifi-
cant environmental effects of the dredging and filling operations 
were adequately discussed. 
Corps jurisdiction under section 404 extends further than FERC 
jurisdiction under the Federal Power Act, however, and includes 
projects which are located on nonnavigable waterways and which do 
not affect such waters.295 If FERC has no jurisdiction to license the 
project and the project has significant environmental effects, the 
Corps must prepare an EIS on the project itself.296 Where a project 
is not regulated by FERC and is subject to Corps jurisdiction, the 
developer should consult with the Corps to identify significant en-
vironmental impacts as early in the planning process as possible. 
C. The Regulatory Authority of the Environmental 
Protection Agency under the Clean Water Act 
Under the Clean Water Act,297 the Environmental Protection 
Agency (EPA) exercises broad regulatory authority over the control 
of pollution of the nation's waterways. Because of the provisions in 
the Act which allow for state administration of water quality298 and 
provide for lead agency designation based on the following factors: 
1. the magnitude of the agency's involvement; 
2. project approval/disapproval authority; 
3. expertise concerning the action's environmental effects; 
4. duration of the agency's involvement; and 
5. the sequence of the agency's involvement. 
The criteria are listed in order of descending importance. 40 C.F.R. § 1501.5(c) (1980). 
295. FERC jurisdiction extends to navigable waters and projects which affect the navigable 
capacity of any navigable waters. See note 196 supra. The terminology used by the Clean 
Water Act is also "navigable waters," however, it is defined differently, encompassing 
"waters of the United States including the territorial seas." 33 U.S.C. §§ 1344(a), 1362(7) 
(1980). Corps regulations define "waters of the United States" to include the territorial sea; 
navigable waters including wetlands, interstate waters, and wetlands; tributaries to navigable 
waters and adjacent wetlands; and all other waters including isolated wetlands and lakes, 
prairie potholes, intermittent streams, and other waters that are not connected to the 
navigable waters but the degradation of which could affect interstate commerce. 33 C.F.R. § 
323.2(a) (1980). See Natural Resources Defense Council, Inc. v. Calloway, 392 F. Supp. 685 
(D.D.C. 1975), holding that, by defining navigable waters to include "waters of the United 
States," Congress asserted jurisdiction to the maximum extent possible under the Constitu-
tion, and that the term "navigable" is not limited to the traditional tests of navigability. [d. at 
686. 
296. 33 C.F.R. § 325.4 (1980). 
297. 33 U.S.C. §§ 1251-1376 (1976 & Supp. I 1977). 
298. [d. § 1313(a)(3)(B). 
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effluent limitation programs,299 the EPA may actually exercise little 
authority over hydroelectric facilities located in certain states. 
The Clean Water Act requires that states adopt water quality 
standards for the waters within the state and submit the standards 
to the Administrator of the EPA for approval. 300 If the water quality 
program receives EPA approval, it is administered by the state sub-
ject only to general supervisory authority of the EPA. If, however, 
the state does not submit water quality standards for all the waters 
in the state or if the state program does not secure EPA approval, 
then the EPA designates new water quality standards and ad-
ministers the water quality program itself.30l Water quality stand-
ards would be of marginal interest to the hydroelectric developer 
were it not for section 401 of the Clean Water Act. This section re-
quires federal agencies to refrain from licensing water projects 
unless the applicant secures certification from the state or the EPA 
(where the state does not have an EPA-approved water quality pro-
gram) that the project will comply with the applicable water quality 
standards.302 This certification is required prior to the issuance of an 
Army Corps permip03 and is required as part of the FERC license 
application process.304 Developers of small-scale projects should con-
sult with the EPA and with the state water quality control agency to 
determine which agency issues water quality certification under the 
Clean Water Act.305 
In addition to the EPA's authority to supervise state water quality 
programs under section 401, the Clean Water Act also invests the 
EPA with authority to oversee the National Pollutant Discharge 
Elimination System (NPDES) created by section 402.306 NPDES 
299. [d. § 1342(b). 
300. [d. § 1313. For a discussion of water quality standards, see W. RODGERS, HANDBOOK ON 
ENVIRONMENTAL LAW 415-24 (1977). 
301. 33 U.S.C. § 1313(aX2)(c) (1976 & Supp. I 1977). 
302. [d. § 1341(aXi). 
303. The Corps regulations provide that the District Engineer shall determine whether a 
proposed activity requires a water quality certification. 33 C.F.R. § 325.1(cX3) (1979). 
Although the regulations are written in general terms for all activities under the Corps' 
jurisdiction, the Clean Water Act clearly requires certification for hydroelectric facilities. 33 
U.S.C. § 1341 (1976 & Supp. I 1977). 
304. 18 C.F.R. § 131.6 (1979). See also id. at § 4.41 (Exhibit H). 
305. It bears repeating that EPA only issues water quality certification in the absence of ap-
proved state water quality standards. A list of states with approved water quality standards is 
contained in [1 State Water Laws] ENVIR. REP. (BNA) 611:0201-0206 (1981). 
306. 33 U.S.C. § 1342 (1976 & Supp. I 1977). For a discussion of the NPDES system, see W. 
RODGERS, HANDBOOK ON ENVIRONMENTAL LAW 451-88 (1977). 
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permits are required for the discharge307 from a point source308 of 
any pollutant into the waters of the United States. Unless a state has 
an EPA-approved NPDES program, the permit is issued by the 
EPA.309 
It is unclear at this time whether a hydroelectric facility con-
stitutes a "point source" from which pollutants are discharged, 
thereby requiring an NPDES permit for its construction and opera-
tion. The EPA's position is that it does not.310 
In a recent South Carolina case,311 a federal district court refused to 
hold as a matter of law that dams were not "point sources" subject 
to regulation under section 402. In South Carolina Wildlife Federa-
tion v. Alexander,312 the plaintiff argued that water discharged 
below a dam has a higher mineral content and a lower dissolved ox-
ygen content than water entering the reservoir.313 If the Fed-
eration's analysis of what constitutes the addition of a pollutant is ac-
cepted by the courts, developers will have to secure an NPDES per-
mit before proceeding with construction, and another procedural 
barrier will have been raised to the development of the nation's 
hydroelectric potential. 314 Developers should consult with the 
regional office of the EPA in the future to determine whether a sec-
tion 402 permit is required for a hydroelectric project. 
The regulatory programs created by the Clean Water Act and car-
ried out by the EPA and the Corps of Engineers are designed 
primarily to protect the quality of the nation's waterways. The 
FERC regulatory scheme, created by the Federal Power Act, is 
designed to promote hydroelectric development which is best 
adapted to comprehensive plans for the utilization of the rivers and 
streams suitable for development.315 Environmental impact analysis 
307. The term "discharge of a pollutant" means the addition of any pollutant to navigable 
waters from any point source. 33 U.S.C. § 1362(12) (1976 & Supp. I 1977). 
308. A "point source" means any discernible, confined, and discrete conveyance, including, 
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, concentrated animal feeding operation or vessel, or other floating craft from 
which pollutants are or may be discharged. [d. § 1362(14). 
309. [d. § 1342. 
310. ELI REPORT, supra note 49, at 103 nn.63 and 64. 
311. South Carolina Wildlife Federation v. Alexander, 457 F. Supp. 118 (D.S.C. 1978). 
312. [d. 
313. [d. at 123-28. 
314. The National Wildlife Federation has petitioned the EPA to change its position that 
hydroelectric dams do not constitute point sources of pollution. ENERGY LAW INSTITUTE, 
FEDERAL LEGAL OBSTACLES AND INCENTIVES TO THE DEVELOPMENT OF THE HYDROELECTRIC 
POTENTIAL OF THE NINETEEN NORTHEASTERN STATES 103 (1980). For a discussion of the issue, 
see id. at 103-05. 
315. See note 197 supra. 
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plays an important part in the attainment of both objectives. It 
should be clear from an analysis of federal environmental law that it 
is in the best interest of the developer to identify environmental im-
pacts early in the planning process and to consult with the various 
federal agencies on how best to avoid the adverse consequences of 
federally authorized water projects. 
VI. CONCLUSION 
The development of the hydroelectric potential of the nation's 
rivers and streams will continue to be strongly influenced by the 
wealth of federal environmental legislation passed in the last two 
decades. Regulatory agencies, such as the Federal Energy 
Regulatory Commission, may not authorize a project before the en-
vironmental effects of the facility have been identified and con-
sidered. Special attention must be given to the preservation of en-
dangered species, fish and wildlife resources, and historic resources. 
Federal resource management schemes also limit hydroelectric 
development in significant ways-in some cases, by preventing con-
struction altogether and, in others, by requiring special permission 
from land management agencies before federally managed land can 
be developed. Proponents of hydroelectric development should be 
familiar with the requirements of federal environmental law as they 
affect power projects and should consult with appropriate federal 
agencies to identify environmental impacts of proposed facilities as 
early in the planning process as is practicable. 
